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THE WHISKEY INSURRECTION. 


No system of taxation was ever devised more odious upon 
principle to the English nation, than the Excise laws; and cer- 
tainly with equal truth it may be said, that since their introduc- 
tion, none have contributed more largely to swell its frequently 
exhausted coffers, or practically, to have more steadily ad- 
vanced in public favour. So constant have been the complaints 
made against their rigorous and inquisitorial measures, so in- 
consistent with the common law, and so anomalous to English 
freedom have they been considered, that we are almost inclined 
to seek for their origin, in what are sometimes mis-ealled the 
darker ages ; and yet, strange as it may appear, the Excise was 
the first fruits of a Parliament which contributed perhaps more 
largely than any which ever sat in England, to establish the 
liberty of the country upon a firm and solid basis. On the 
long list of grievances against the proscribed king, we search 
for it in vain; it formed no part of his revenue. So strong was 
the prejudice against it, that the very rumours of its introduc- 
tion in 1642, by the House of Commons, was declared by that 
body to be false and scandalous, and their authors threatened 
with condign punishment; while the following year we find the 
“ Long Parliament,” as the first practical illustration of its bor- 
rowed Dutch republicanism, introducing it to the nation as the 
law of the land, though urging to do them justice, necessity as 
their only plea, and most solemnly protesting that at the end of 
the war it should be abolished. The end of the war came, but the 
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Excise was found too productive a source of revenue to be re- 

linquished; and only a few years afterwards, the Parliament, | 
still smarting, as one would suppose, under the false and scan- 
dalous charges which had so lately been made against it, for- 
got the condign punishment with which it threatened their au- 
thors, and wisely, though somewhat inconsistently, declared 
that “the impost of Excise was the most easy and indifferent 
levy that could be laid upon the people.” Since then, keeping 
pace with the increasing demands upon the public purse, it has 
continued progressively to gain ground, until almost every 
thing that ministers to the wants of man has been swept into 
its voracious maw. Nearly half the entire public revenue of 
the kingdom is now furnished by the Excise.* Long habit has 
rendered the nation callous to its inquisitorial provisions. The 
spirit which inspired the great lexicographer to qualify the 
word with the epithet of “ hateful,” seems gradually to be sub- 
siding, or perhaps already has been driven into the lumber- 
room of obsolete ideas, and the fashion of the day, a reason 
perhaps not the most philosophical, but withal, none the less 
true, sets strongly on both sides of the Atlantic in favour of 
direct taxation, in spite of its train of attendant evils. 

The history of Excise in the United States, bears a strong re- 
semblance to that of the English law. The same causes brought 
about its introduction here, which operated in England. Trea- 
suries exhausted in the prosecution of wars regarded by both 
nations as holy, ushered it into existence in both countries, and 
by either people, the same determined opposition characterized 
its birth and progress. 

Deriving from that country “whose language is our own 
language, and whose laws are the substratum of our laws,” 
those peculiar prejudices against an Excise which we have seen 
existed among its people, we could hardly suppose that a simi- 

Jar law in the United States would meet with a more favour- 
able reception. 

Fifty years have now elapsed since the Whiskey Insurrec- 
tion of 1793 took place; most of the actors in it have been 








* M‘Culloch’s Dictionary of Commerce, p. 666. 
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swept from the stage of life, and the angry feelings which ani- 
mated the two great political parties which then divided the 
country, have subsided. Occupying this vantage ground, and 
calmly looking back upon these scenes, it may seem difficult 
for us to understand, admitting, to the fullest extent, the un- 
popularity of the law, the determined resistance to the “ Ez- 
cise Act,” which was then made; a resistance which was only 
quelled by the marching of an army of twenty thousand 
men to the scene of disturbance, and the expenditure of a sum 
much exceeding a million of dollars. Yet such was the char- 
acter of this rebellion, serious or absurd as it has variously 
been called, and such the means resorted to, by the wisdom of 
government, to quell it. 

It is far more to the party prejudices and political feelings 
which prevailed at that period, than to the unpopularity of the 
law, that we are to look for the causes of this unfortunate affair. 
A time more unpropitious for levying an Excise could hardly 
be imagined, than the period at which Congress passed this 
law. A few years only had elapsed since a war, the first 
spark of which was kindled by taxation, had been brought to a 
successful close. The shackles of a tyrannous government 
were shaken off; the struggle had been long, and the natural 
consequence was a total estrangement. A deep-seated hatred 
to every thing English pervaded the mass of the people. 
Taxation in any shape was odious. The crude notions of li- 
berty then entertained, revolted at the idea of power residing 
anywhere, but in the people themselves; and every measure 
of the new government was jealously watched, as some new 
mode for riveting its chains. From tazation to a standing 
army, the step seemed almost inevitable.* 


* A great debt, will require great taxes; great taxes, many tax-gatherers and 
other officers ; and all officers are auxiliaries of power. Heavy taxes may produce 
discontents, these may threaten resistance, and in proportion to their danger, will 
be the pretence for a standing army to repel it. A standing army, in its turn, will 
increase the moral force of the government, by means of its appointments ; and give 
it physical force, by means of the sword.—[ Rules for changing a limited republi- 
can government into an unlimited hereditary one. National Gazette, 1792.) 
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The Constitution was hardly adopted before Government 
was assailed by the most violent attacks. An exhausted 
treasury demanded replenishing; public and domestic credit 
must be sustained. Secretary Hamilton brought forward his 
measures for relief. The funding system, the assumption of 
the State debts, and the Excise Act, were adopted by Con- 
gress; and against these measures opposition began at once 
to hurl its bolts. The two great parties, Federalist, and 
Anti-federalist, were formed,—the one eager to sustain the 
Government, and trusting blindly to the great and good man 
who was at its helm, the other, distrustful of the power al- 
ready surrendered to the Executive by the Constitution, and 
striving in every way to paralyze its arm. Borne, too, across 
the Atlantic from the warring and chaotic elements of Re- 
publican France, came a wild and unnatural shout, which 
found an echo in many a bosom here. Citizen Genet and 
his Jacobin clubs, poured forth their mandates from their se- 
dition shops! Political empiricism was rife throughout the 
land. State quacks, dreamy abstractionists, men who had 
not grown with the growth, nor strengthened with the strength 
of the land; whose ideas of liberty grovelled only in unre- 
strained license, circulated in every direction their infectious 
poisons, holding out, in the nervous language of an able writer, 
‘inducements to disturbance on the promise of improvement, 
exciting men to what they ought not to do, by informing them 
of what they can do, and preaching rights to promote wrongs.” 

It was this spirit, acting upon ignorance and prejudice, and 
fostered by suspicions and jealousies, and unfounded accusa- 
tions of the whole governinent, which caused the violent 
opposition to the Excise Act, and for many reasons, the 
western counties of Pennsylvania, became the stronghold of 
resistance. A population, composed chiefly of foreigners, and 
thinly scattered over a frontier country, was naturally little dis- 
posed to submit to any law, least of all, one which they were 
persuaded fell heavily and unequally upon almost their only 
means of subsistence. Distilling whiskey had formed the 
only occupation of the inhabitants of this part of the country 
since the settlement of the province. Notwithstanding an Ex- 
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cise which was levied by the Legislature of the State, so early 
as 1756, and which appears to have supplied, without resis- 
tance upon the part of the people, the wants of the provincial 
government, distilling rapidly increased. During the Revo- 
lutionary war, the demand for domestic distilled spirits for the 
use of the army, was so great, that numerous additional still- 
houses were erected. The immense quantities of grain manu- 
factured into whiskey, caused fears for a time to be entertained 
of a dearth of bread and forage for the army. A considerable 
revenue was collected from the Excise, but the law seems to 
have been carelessly and negligently executed ; and this fea- 
ture operated unfavourably upon the rigid enforcement of the 
law of the Federal government. 

The Excise Act met with opposition from its passage. 
Meetings in various places were held, presided over by per- 
sons whose position and character gave them great influence ; 
resolutions adopted, proscribing the officers of revenue, and 
passing censure not only upon the law, but upon the general 
conduct of Government, and the character of its measures. 
Open acts of violence were soon committed, which prevented 
entirely the execution of the law. With the lenient spirit which 
characterized the conduct of Government throughout this un- 
fortunate affair, coercive measures were forborne, and the law 
remained almost a dead letter till the fall of 1791, when it 
came under the revision of Congress, and material amend- 
ments, which it was hoped would obviate all difficulties, were 
made. The hope, however, was not realized. In August, 
1792, the meeting “of sundry inhabitants of the Western 
Counties of Pennsylvania” was held at Pittsburg. This as- 
semblage was presided over by Col. John Canon, a man of 
conspicuous standing in the district; the secretary was Albert 
Gallatin, then a prominent member of the State Legislature; 
Robert Smilie, another member of the Legislature; Edward 
Cook, an Associate Judge; Col. James Marshall, the Rev. 
David Phillips, Daniel Bradford, and other persons of note or 
influence were present, and took an active part. It was called 
together for the purpose of discussing the “ Excise law.” The 
well known resolutions reported by Messrs. Bradford, Mar- 
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shall, Gallatin, Lisle and Phillips, the committee appointed by 
the meeting to draft them,* startled the Government, and de- 
termined it at once to adopt decisive measures. Here was 
an opportunity of enforcing the outraged laws, and of visiting 
their penalties upon those who were the real leaders in their 
infraction. The subject was brought to the notice of the 
President, who immediately laid the resolutions before the 
Attorney General, Mr. Randolph, instructing him to inquire 
whether an indictable offence had not been committed by the 
persons who were assembled at Pittsburg, and of what 
character, with a view to proceedings in the Circuit Court. 
That the violent and inflammatory language used at this 
meeting, emanating from men whose position, both social 
and political, made their conduct and language almost au- 
thoritative among the ignorant people who surrounded them, 
was calculated to produce the most pernicious effects, the 
subsequent stages of the rebellion clearly show. Had this 
been the first meeting held against the law, its proceedings 
would have furnished matter for grave comment, but when 


* The preamble to the resolutions adopted at this meeting, suggest that a Tax 
on spirituous liquors is unjust in itself and oppressive upon the poor—that internal 
taxes upon consumption must, in the end, destroy the liberties of every country in 
which they are introduced—that the law in question, from certain local circum- 
stances which are specified, would bring immediate distress and ruin upon the 
Western country ; and concludes with the sentiment, that they think it their duty 
to persist in remonstrances to Congress, and in every other egal measure that 
may obstruct the operation of the law. The resolutions then proceed, first, to ap- 
point a committee to prepare and cause to be presented to Congress, an address, 
stating objections to the law, and praying for its repeal; secondly, to appoint com- 
mittees of correspondence for Washington, Fayette and Alleghany, charged to 
correspond together, and with such committee as should be appointed for the same 
purpose in the county of Westmoreland, or with any committees of a similar na- 
ture, that might be appointed in other parts of the United States ; and also, if found 
necessary, to call together either general meetings of the people in their respective 
counties, or conferences of the several committees ; and lastly, to declare that they 
will in future consider those who hold offices for the collection of the duty, as un- 
worthy of their friendship, that they will have no intercourse nor dealings with 
them, will withdraw from them every assistance, withold all the comforts of life 
which depend on those duties that as men and fellow citizens we owe to each 
other, and will upon all occasions treat them with contempt ; earnestly recom- 
mending it to the people at large to follow the same line of conduct towards them. 
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the disturbed state of the country, the open acts of violence 
which were constantly recurring, and the lawless character 
of the people, are taken into consideration, it becomes a se- 
rious question, whether it did not form an act of the drama, 
and the conduct of those who took part in it, must be regar- 
ded as criminal as that of the unfortunate men who were 
afterwards implicated in what were considered the overt acts 
of the treason. The clear import of the language of the reso- 
lutions, distinctly seen through the flimsy and absurd attempt 
to cover it with a legal cloak, was a call upon the people to 
resist the law.* How could its ministers be treated with ig- 
nominy and contempt, without’ its operation being prevented ? 
How could its execution be legally obstructed? Surely if 
words have any meaning at all, the whole scope and intention 
of these resolutions was to intimidate and awe the government 
into a repeal of the obnoxious act. The scenes of violence 
and bloodshed, which succeeded this criminal manifesto, the 
overt acts, which led to the conviction of treason of the un- 
fortunate and misguided men who were implicated in them, 
were the natural and necessary consequences of the treason- 
able and dangerous sentiments put forth in this paper, and 
indeed seem so closely to be connected with them, that it is al- 
most impossible to separate them. The torch was placed in their 
hands; unfortunately for them, they applied it, and as is usual 
in these cases, the really guilty parties who lighted the flame 
skulked off, unpunished. Had these men assembled at Pitts- 
burg armed and arrayed, more guerrino arraiati, for the pur- 
pose of preventing the execution of an act of Congress by 
force and intimidation, or with a treasonable design, that 
would of itself, says Judge Patterson,t have been High 
Treason. We are at a loss to see how the proceedings at 


* “ The idea of pursuing /egal measures to obstruct the operation of a law,” 
says General Hamilton in his report to the President on the subject of the Insur- 
rection, “ needs little comment. Legal measures may be pursued to procure the 
repeal of a law, but to obstruct its operation presents a contradiction in terms. 
The operation, or what is the same thing, the execution of a law cannot be ob- 
structed after it has been constitutionally enacted, without illegality and crime.” 

+ U.S. v. Mitchell, 2 Dall. 348. 
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Braddock’s fields and Couche’s fort, which were declared in 
the cases of Vigol and Mitchell* to be treasonable, differed 
from the meeting at Pittsburg, except that the conspirators, 
in the latter instance, do not appear to have been armed. 
The quo animo was undoubtedly the same, and whether the 
treasonable purpose was to be reached by force and violence, 
as in the one case, or by intimidation and terror, as in the 
other, the treason seems to be equally consummate. 

We are no admirers of constructive treason, but once leav- 
ing the narrow path marked out by the strict letter of the 
law, a departure which must be made so long as the law of 
treason is upon the statute book, and justice is attempted to be 
administered, and a host of cases at once arise which cannot 
be confined within general principles, or Procrustes-like lop- 
ped off to meet decided cases; they must depend upon their own 
circumstances. If the construction is to be strained, Jet it be 
strained at least to mete out to all the guilty parties the full 
measure of their guilt. The law of treason teems with incon- 
sistencies and contradictions; and this evil will continue, just 
so long as learned judges cramp the circumstances which vary 
the character of almost every case submitted to them, to adapt 
it to the general maxims which elementary writers be tees 
to lay down,—maxims which, in many cases, if traced to their 
original sources, will be found to be based upon decisions, 
grossly violating all natural right and all reasonable inter- 
pretation of the law.t 

It would be trangressing upon the patience of our readers, 
as well as travelling beyond the limits assigned to this paper, 
to attempt anything like an examination of this subject. But 
few cases have arisen under the law of treason, since the 
adoption of the Constitution. Its framers regarding the evils 
which had long existed in England, from the great latitude 


* 2 Dall. 346-8. 

¢ “It is rather an unfortunate circumstance,” says Mr. Hallam, (Constitutional 
History, 3d vol. 432,) “that precedents, which, from the character of the times 
when they occurred, would lose at present all respect, having been transferred into 
text books, and forming perhaps the sole basis of subsequent decisions, are still, in 
not a few instances, the invisible foundation of our law.” 
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given to constructive treason, doubtless intended to narrow 
its interpretation, when they said, “that treason against the 
United States, should consist only in levying war against them, 
or in adhering to their enemies, giving them aid and comfort.” 
With due submission, to have attained that purpose, they 
should have said what “levying war” means. It would have 
settled a question which has been a stumbling-block time out 
of mind with elementary writers and learned judges, and 
would have been the only mode of controlling a discretionary 
power, which must, as the law now stands, be entrusted to the 
judiciary. The various acts which would be considered as 
coming within the term, might possibly be settled by a course 
of decisions, but until that is d6ne, and the time is far distant, 
there is a wide field for judicial ingenuity to rove in. It does 
not appear that the adoption of English precedents has ren- 
dered the subject any clearer. Coke says, “that an actual 
rebellion or insurrection is a levying of war,” but neither 
Coke, Hale, Foster or Blackstone, whose principles have been 
invoked by the Supreme Court of the United States, furnish 
us, admits C. J. Marshall,* with any precise information which 
would enable us to decide with clearness, whether persons 
not in arms, but taking part in a rebellion, could be said to 
levy war, independent of that doctrine which attaches to the 
accessary the guilt of the principal. The judges who have 
reviewed the law in the several cases which have come before 
the Supreme Court, condemned to the inexorable law of “ stare 
decisis,” or forced at least to appear to abide by it, seem to 
have adopted the course of elaborately commenting upon the 
whole list of elementary writers, and ingeniously drawing 
their own conclusions, which perhaps, under all circumstances, 
there being as strong an array of authorities upon one side as 
upon the other, is the best compromise that could be made. 
Without going farther than the Whiskey Insurrection, the 
law laid down by Judge Patterson, in the case of United 
States v. Mitchell,t “that if the general object of the insur- 
rection was to suppress the excise offices, and to prevent the 


* 4 Cranch, 470. + 2 Dall. 348, 
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execution of an act of Congress by force and intimidation, the 
offence, in legal estimation, was High Treason; that it was an 
usurpation of the authority of Government; that it was High 
Treason by levying of war. And that the bare attendance, arm- 
ed, at Braddock’s field, would of itself amount to Treason, if 
his design was treasonable.” And in the same case, the very 
ingenious manner, by which, to adapt the law to a defect in 
the testimony, two very distinct acts are dove-tailed into one, 
are pregnant illustrations of direct departure from all English 
precedents, and judicial extension of the spirit of a law which 
the Constitution of the land intended to limit and control. 

We have been led to these remarks in connection with the 
proceedings of the Pittsburg meeting, to show the very uncer- 
tain state of the law of treason. Whether the resolutions 
were of an indictable character was a question involved in 
no little doubt,* and his doubts determined the Attorney Gener- 
al to abandon the prosecutions. We cannot help thinking, how- 
ever, that had the law then been held, which was afterwards 
declared by J. Patterson in the case to which we have just 


* The frequency of seditious meetings, and the violent and pointed attacks made 
upon the English Government during the French Revolution, by lectural and po- 
litical conventicles, which, in imitation of the Jacobin Clubs, abounded throughout 
the country, called for preventive measures. Difficulties arose as to the construc- 
tion of the law of treason. While it had been distinctly laid down in Lord G. 
Gordon’s case, (State Trials, xxi. 649,) that an attempt by intimidation and violence 
to force the repeal of a law, is High Treason, the judges had not ventured to de- 
clare, that a mere conspiracy and consultation to raise a force for that purpose, 
would amount to that offence. Mr. Pitt’s famous bill, the rock upon which his 
popularity finally split, and which only after the most violent opposition became a 
law, provided that all assemblies exceeding fifty in number, convened with the 
view or the pretext of considering grievances, or procuring an alteration in Church 
or State, should be declared unlawful, unless the assembly were collected by a pub- 
lic advertisement, signed by seven resident householders, and a true copy of it 
subscribed by them left with the publisher, to be subject to the inspection of any 
magistrate, &c. The statutes of 36 and 57 Geo. III., determined the intention to 
levy war, in order to put any force upon, or to intimidate either house of Parlia- 
ment, manifested by any overt act, to be treason, and so far have undoubtedly ex- 
tended the scope of the law. In the present state of the law upon this subject, it 
is generally more advantageous for the Government to treat the offence as felony 
than as treason ; the riot act of George I. making the punishment of tumultuous 
risings, attended with violence, a capital offence. 
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referred, and the wide departure from English decisions been 
known, that Mr. Randolph would have made at least the at- 
tempt, and from the spirit which then prevailed throughout the 
country against the insurgents, a sacrifice in all probability 
would have been offered to the offended laws of the real fo- 
menters of the rebellion. 

A brief outline of what followed can only be given. The 
unsuccessful issue of the prosecutions already commenced, and 
the continued moderation of Government, seemed to increase 
the opposition to the law. In April, 1793, a riot took place in 
Fayette county. Warrants were issued for apprehending 
some of the insurgents and delivered to the sheriff of the coun- 
ty, who refused to execute them. Constant meetings to ce- 
ment and extend the combinations against the law, resistance 
to the officers of revenue, and outrages upon the persons and 
property of all who were disposed to submit, were of constant 
recurrence. 

In the session of Congress which began in December, 1793, 
a bill for making further amendments in the law was introdu- 
ced, and in the month of June following became a law. 
Still the opposition continued, and having tried conciliatory 
means in vain, Government now determined to use more vigor- 
ous measures. Indictments were found against a number of 
the rioters, and process was issued against them. The mar- 
shal of the district, in endeavouring to execute the writs 
placed in his hands, was waylaid and fired upon. Shortly 
afterwards the house of the inspector of revenue was attacked 
by a body of one hundred men, armed with guns and other 
weapons. Applications for assistance was made to the 
judges, generals of militia, and sheriff for protection, but the 
country was declared to be in a too disturbed condition, and no 
aid was furnished. The attack was renewed upon the house of 
the inspector—a conflict, in which several were killed and 
wounded on both sides, ensued ; the marshal was finally taken 
prisoner by the insurgents, and escaped only with his life by a 
solemn promise that he would serve no more process on that 
side of the Alleghany mountains. 

The President’s proclamation ; the ineffectual attempt to re- 
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store order through the intervention of commissioners; the 
final marching of the army, and the bloodless character of the 
campaign, and its happy results, are well known. 

The alacrity with which the people came forward at the 
call of the Executive to sustain the laws, is proof enough that 
even at that early period of the history of our government, and 
in those stormy times the right spirit was at work. Whether 
the English principles of the Federal party, or the French 
principles of the Democratic party, contributed most largely 
to foster and sustain the spirit which now prevails as to our 
government, we will not pretend to say, although we have 
of course our prejudices. It is enough for us to know, and 
trustfully, in all future emergencies, to be guided by that know- 
ledge, that the victory of the Government in this instance 
was mainly owing to the deep-rooted character of American 
principles, to those home-spun, practical notions of liberty, 
which holding a middle course between the two, are stamped 
with the surest badge of permanency, moderation. 


COMMONWEALTH v. BRIDGET HARMAN. 


Supreme Court of Pennsylvania, Oyer and Terminer, Philadel- 
phia, November, 1846; before Gisson, Chief Justice, and Cout- 
TER und Bet, Justices. 


(1.) Where a prisoner charged with homicide was taken before a committing 
magistrate, and there swore to tell the truth, and told, “If you do not tell the truth, 
I will commit you ;” a confession thus exacted was held inadmissible as evidence 
against the prisoner on trial. 

(2.) When a previous confession is unduly obtained, any subsequent confession 
given on its basis is inadmissible. 

(3.) The commonwealth having offered to prove a prisoner’s confession, the 
court permitted the evidence thus offered to be interrupted for the purpose of show- 
ing that a previous confession by which it was induced was unduly obtained. 

(4.) The examination by a committing magistrate of a prisoner under oath as 
to the subject matter of his offence, is sufficient, it seems, to render inadmissible 
evidence thus elicited. 

(5.) It is the duty of the coroner, after death by violence, to cause a post mortem 
examination to be made by competent medical authority ; and a physician thus 
vim may at common law maintain an action against the county for trouble 

labour expended in such examination. 
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(6.) Circumstantial evidence is, in the abstract, nearly, if not quite, so strong as 
Positive ; in the concrete it may be much stronger. 

(7.) Though it is necessary to prove in a trial for homicide that the violence 
inflicted by the defendant was the cause of the death of the deceased, yet it is not 
always necessary to prove by positive evidence that life continued to the moment of 
the fatal blow. The presumption that a person proved to have been alive at a par- 
ticular time, is still so, holds until it is rebutted by the lapse of time, or other satisfac- 
tory proof. 

(8.) A doubt, to work an acquittal, must be serious and substantial ; not the mere 
possibility of a doubt. 


The prisoner, a married woman of about thirty, in very desti- 
tute circumstances, who it was alleged had Leen for some time 
previous deserted by her husband, was indicted for the mur- 
der of her infant child, Elizabeth Harman, at the time about 
nine months old. It appeared that at 6 A. M., on the 11th of 
August previous, she had taken the child away from the house 
where she then lived, and that at 9 A. M. she returned, say- 
ing that she had given it away. She was seen shortly after 
she left with a shovel going towards a stream near which ihe 
remains of the child were subsequently found. In consequence 
of a confession made by her, an officer proceeded with her 
to the spot in question, she pointing out the location, where the 
body was discovered, the clothes damp, and the general ap- 
pearance indicating death by drowning. Other circumstances 
existed showing her to be the guilty agent. 

During the examination, the constable who had arrested the 
defendant was asked, “ Did the prisoner make any statement 
to you ?” 

Mr. Leuman for the defence objected, and asked leave to 
interrupt the examination by calling the magistrate who had 
committed the defendant, to prove that another statement had 
been before that time unduly obtained, from which he argued 
that the subsequent statement was elicited under the same im- 
proper influence. The Court allowed this, and the magistrate 
being called, testified that he had sworn the prisoner, that he 
had said to her, “if you do not tell the truth, I will commit 
you,” and had further said, “it will be better for you if you do 
tell the truth.” 

After argument from Mr. Sroxes for the Commonweath, 
and Mr. Leuman for the defence, the opinion of the Court was 
given by 
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Gisson, C. J.—We consider the evidence to be inadmissible. 
The nature of the transaction in the magistrate’s office was 
such as to exclude it. “If you do not tell the truth, I will 
commit you,” was the language used to her; language suffi- 
cient to exclude any confession induced by it. The adminis- 
tering of an oath by the magistrate under such circumstances 
was a gross outrage upon the accused; any information drawn 
by it, or subsequently given on its basis, is inadmissible. Here 
there was an interval of only a night and part of a day between 
the evidence as thus extracted, and that now sought to be in- 
troduced. Gibson, the constable, was present at both periods ; 
and his presence, as well as the continuance of the same 
scenery as surrounded the prisoner at the first confessedly in- 
admissible confessions, were calculated to produce on the mind 
of the prisoner the same influence at the latter period as exist- 
ed at the first. No warning was given, but on the contrary 
the only question put was one tending to entrap the prisoner. 


A question having arisen as to the duty of the coroner to 
call in medical assistance in case of a post mortem examina- 
tion— 


Gisson, C. J.—There ought to be post mortem examinations 
in all cases of death by violence. An action lies against the 
county at common law by a physician for trouble and labour 
expended in such examination. A case to this effect was de- 
cided by us last spring at Pittsburg. 


Bett, J.—In the country, so far as my experience goes, it is 
always the practice for the coroner in such cases to have an 
examination by medical men. The Court, in fact, always has 
exacted it. 


The prisoner offered no evidence. 

Mr. Stoxes and Mr. Reep, Attorney General, for the Com- 
monwealth, and Mr. Davenerty and Mr. Leuman, for the 
defence, having addressed the jury, they were charged as 
follows: 
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Gipson, C. J.—You have heard the law of homicide so ac- 
curately defined by the counsel who assists the Attorney Gen- 
eral, that it is unnecessary to discuss it at length. Murder is 
the unlawful killing of a human being with malice aforethought, 
express or implied. If the prisoner at the bar drowned her 
child, she is guilty, by the law of Pennsylvania, of murder in 
the first degree. There is no middle ground or question of 
degrees. If she is guilty of the killing, there is but one verdict 
which you can give. With this instruction it is our duty to 
tell you, that what you have to determine is a question of fact; 
that it is for your exclusive decision; and that we intimate 
no opinion as to the conclusion which you ought to draw. 

The evidence is so simple, and has been so thoroughly dis- 
cussed, that a further attempt to analyze it, or collate it, or 
pass it in review, would render you no assistance; and J there- 
fore shall confine my remarks to the distinctive character and 
value of it. No witness has been produced who saw the act 
committed ; and hence it is urged for the prisoner that the evi- 
dence is only circumstantial, and consequently entitled to a very 
inferior degree of credit, if to any credit at all. But that conse- 
quence does not necessarily follow. Circumstantial evidence is, 
in the abstract, nearly, though perhaps not altogether, as strong 
as positive evidence; in the concrete, it may be infinitely 
stronger. A fact positively sworn to by a single eye-witness 
of blemished character, is not so satisfactorily proved, as is a 
fact which is the necessary consequence of a chain of other facts 
sworn to by many witnesses of undoubted credibility. Indeed, I 
scarcely know whether there is such a thing as evidence purely 
positive. You see a man discharge a gun at another, you see the 
flash, you hear the report, you see the person fall a lifeless 
corpse ; and you 1nFER from all these circumstances that there 
was a ball discharged from the gun which entered his body 
and caused his death, because such is the usual and natural 
cause of such an effect. But you did not see the ball leave 
the gun, pass through the air, and enter the body of the slain ; 
and your testimony to the fact of killing is therefore only in- 
ferential—in other words, circumstantial. It is possible, that 
no ball was in the gun; and we inrer that there was, only be- 
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cause we cannot account for the death on any other supposi- 
tion. In cases of death from the concussion of the brain, 
strong doubts have been raised by physicians, founded on ap- 
pearances verified by post mortem examination, whether an 
accommodating apoplexy had not stepped in at the nick of 
time to prevent the prisoner from killing him, after the scull 
had been broken into pieces. I remember to have heard it 
doubted in this court room, whether the death of a man, 
whose brains oozed through a hole in his scull, was caused by 
the wound or a misapplication of the dressings. To some 
extent, however, the proof of the cause which produced the 
death, rested on circumstantial evidence. 

The only difference between positive and circumstantial evi- 
dence is, that the former is more immediate and has fewer 
links in the chain of connexion between the premises and con- 
clusion; but there may be perjury in both, A man may as 
well swear falsely to an absolute knowledge of a fact, as to a 
number of facts from which, if true, the fact on which the 
question of innocence or guilt depends, must inevitably follow. 
No human testimony is superior to doubt. The machinery of 
criminal justice, like every other production of man, is neces- 
sarily imperfect, but you are not therefore to stop its wheels. 
Because men have been scalded to death or torn to pieces by 
the bursting of boilers, or mangled by wheels on a rail-road, 
you are not to lay aside the steam-engine. Innocent men 
have doubtless been convicted and executed on circumstantial 
evidence; but innocent men have sometimes been convicted 
and executed on what is called positive proof. What then? 
Such convictions are accidents which must be encountered; and 
the innocent victims of them have perished for the common 
good, as much as soldiers who have perished in battle. All 
evidence is more or less circumstantial, the difference being 
only in the degree; and it is sufficient for the purpose when it 
excludes disbelief—that is, actual and not technical disbelief; 
for he who is to pass on the question is not at liberty to dis- 
believe as a juror while he believes as a man. It is enough 
that his conscience is clear. Certain cases of circumstantial 
proofs to be found in the books, in which innocent persons 
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were convicted, have been pressed on your attention. These, 
however, are few in number, and they occurred in a period 
of some hundreds of years, in a country whose criminal code 
made a great variety of offences capital. The wonder is, 
that there have not been more. They are constantly resorted 
to in capital trials to frighten juries into a belief that there should 
be no conviction on merely circumstantial evidence. But the 
law exacts a conviction wherever there is /egal evidence to 
show the prisoner's guilt beyond a reasonable doubt; and circum- 
stantial evidence is legal evidence. If the evidence in this case 
convinces you that the prisoner killed her child, although there 
has been no eye-witness of the fact, you are bound to find her 
guilty. For her sake, I regret the tendency of these remarks, 
but it has been our duty to make them, and it will be yours to 
attend to them. 

Two minor points of defence to which I will advert have 
been made. It has been pressed that there can be no conviction 
where there is no evidence that the deceased was alive imme- 
diately preceding the period of the supposed homicide, and for 
this, we are referred to the United States v. Hewson, (7 Boston 
Law Rep., 361, S. C., Wharton’s Criminal Law, 225,) in which 
Mr. Justice Story held, that a mother who, in a fit of puerperal 
fever, had thrown her child overboard, could not be convicted 
of murder without proof that it was alive at the time. This is 
not the case; for here the child may have died a natural 
death at so tender an age, and the instinctive love of the 
mother would render it more probable that the fact was so, 
than that she threw her child into the sea when it was alive. 
But if Judge Story meant to say that this probability amounted 
to a legal presumption of antecedent death till it should be 
rebutted by proof, I dissent from him, notwithstanding the great 
respect I entertain for every thing that has come from him. 
The presumption that a person proved io have been alive at a 
particular time, is still so, holds till it is rebutted by lapse of 
time, or other satisfactory proof. The prisoner’s child was 
seen alive in her arms, at half past six o’clock in the morning, 
healthy and vigorous; and at eleven at night it was found 
dead, with marks of suffocation on its person. The presump- 
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tion then is, that it was alive when these marks were im- 
pressed. 

You have been told that to doubt of the prisoner’s guilt is 
to acquit her. But a doubt, to work an acquittal, must be seri- 
ous and substantial—not the mere possibility of a doubt. If 
the evidence convince you of guilt beyond a reasonable doubt, 
you are bound to convict. You are the judges of its effect; 
and if you can reconcile it to any reasonable hypothesis of 
innocence, you may acquit; if not, you are bound to say so. 
The issue is in your hands. 


After a deliberation of about three hours the jury returned a 
verdict of guilty of murder in the first degree. Motions for new 
trial and arrest of judgment were made, resting chiefly on the 
alleged inadequacy of circumstantial evidence, such as was ad- 
duced on the trial, but were not pressed by the counsel for the 
prisoner, and were finally overruled by the court. On Satur- 
day, November 27th, sentence of death was pronounced on 
the prisoner by Chief Justice Grieson, Judge Bert and Judge 
Courter being with him on the bench. 


WARREN GILBERT v. ANDREW H. MICKLE. 


In Chancery, New York, First Circuit, before Vice Chancellor 
SANFORD. 


(1.) The Court of Chancery has jurisdiction to restrain by injunction a private 
nuisance, where the injury from its continuance will be irreparable, or such that 
the Courts of law can give no adequate redress by way of damages. 

(2.) A placard posted or kept in the street before the door of an auctioneer, cau- 
tioning strangers against mock auctions, constitutes a nuisance of that character, 
and it is not the less liable to an injunction, because it may also be treated as a 
libel. 

(3.) But when such placard is kept up by the direction of the Mayor of the city, 
who is the head of the police therein, under a statute which authorizes the police to 
caution strangers against mock auctioneers and other evil persons, the party having 
been accused to the Mayor as keeping a mock auction store, and the Mayor believ- 
ing him to be guilty of such offence ; the Court of Chancery is not bound to inter- 
pose its extraordinary power of injunction to restrain such placard, but will leave 
the party to his remedy at law. And this, although the constitutionality of the act 
be questionable. z 

(4.) Where rights of property are mingled with the administration of criminal 
jurisprudence, equity always interferes for their protection with reluctance. 
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The cause came before the court on an order requiring the 
defendant to show cause why an injunction should not issue to 
restrain him and those under him, from keeping an offensive 
placard posted before the door of the complainant’s auction 
store, No. 142 Broadway, during business hours. A temporary 
injunction was issued upon filing the bill, and the application 
was now heard upon the bill, and upon the affidavits of the 
defendant and the chief of the police, and of various policemen 
in opposition. The decision of the court states the material 
facts. 

Messrs. W. Curtis Noyes, and F. A. Tattmaper, for com- 
plainant. 

Mr. J. T. Brapy, for defendant. 


Tue Vice Cuancettor.—There were several objections to 
the jurisdiction of this court upon the case made by the bill, 
which the learned counsel for the city has argued with much 
earnestness and force. I have nevertheless no doubt on that 
subject. Whether under all the circumstances, as now appear- 
ing, an injunction ought to be granted; or whether upon the 
case as it will finally appear, the complainant should be re- 
lieved ; are very different questions. 

Jt is clear to my mind, that the obstruction of the complain- 
ant’s lawful business as detailed in the bill, constitutes a nuis- 
ance, against which equity, under ordinary circumstances, is 
bound to relieve. Thisis upon the same principle which holds 
that the obstruction of a public street or way in the city, by 
teams, carts, carriages, and the like, continuing constantly or 
in close succession at a man’s store, warehouse, distillery or 
other manufactory, although the same be for the purpose of 
his trade; constitutes a public nuisance. (See The People v. 
Cunningham, |! Denio, 524; The King v. Russell, 6 East, 
427.) Any person whose adjacent tenement or trade, is injur- 
ed in its enjoyment or impaired in its advantages, by such an 
obstruction, may unquestionably recover damages at law, or 
restrain the further continuance of the nuisance by an injunc- 
tion from a court of equity. (Semple v. The London and Bir- 
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mingham Railroad Company, 9 Simons, 209; 1 Railway 
Cases, 480.) 

In this instance, on the case made by the bill, although the 
defendant did not interfere with the complainant’s trade and 
occupation as an auctioneer, by blocking up the street and side 
walk in front of his store with teams or carts, so as to impede 
the free ingress and egress of merchants and others who might 
desire to attend his sales; he interrupted and destroyed the 
complainant’s business more effectually, by keeping a man 
posted before the door of the latter, with the placard in staring 
capitals “ Srrancers BEWARE OF Mock Auctions.” It may be 
that the placard was a libel, which, unless justified, would sub- 
ject the defendant to corresponding punishment, both by way 
of damages and by indictment; but it was none the less a pri- 
vate nuisance, injuriously and summarily affecting the property 
and lawful pursuits of the complainant, and as such it falls 
within the clearly established, and I may justly add, beneficent 
jurisdiction of the Court of Chancery. And Iam sure that no 
one will feel the slightest apprehension of an undue or danger- 
ous exercise of the powers of chancery, if they are pushed 
no farther than to prevent one individual, whether he be high 
in station, or a private citizen, from trampling upon his neigh- 
bour’s rights and utterly destroying his neighbour’s trade and 
business, without authority of law, by means of an offensive 
and false placard or standing advertisement, kept before his 
store or office. The most zealous stickler for the bill of rights 
in the dying constitution, will not distrust the preservation of 
liberty of speech and of the press, from the suppression and 
punishment of such an outrage. 

If there be no remedy for the offence other than the slow and 
uncertain process of an indictment, or a suit for damages 
founded upon the idea of a libel; it is very certain, that indi- 
viduals thus attacked and injured, will resort for protection and 
redress to summary proceedings, by taking the law into their 
own hands. 

As this case is stated in the bill, the complainant is an auc- 
tioneer who has complied with the laws of the State in all re- 
spects, so as to entitle him to pursue that calling; and he has 
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at all times honestly and faithfully conducted his business, has 
never been guilty of any cheating or fraud in the same, and is 
not a mock auctioneer, or justly chargeable with pursuing any 
of the devices or practices which are imputed to mock auction- 
eers. 

His lawful business has been invaded by the placard placed 
before his door by the defendant, and it will be irreparably in- 
jured and destroyed, if the same be continued. And he has 
applied to the defendant in a friendly manner, and with earnest 
protestations of his innocence and fair character, requested him 
to desist from his wrongful and unjust interference with his 
trade as an auctioneer. 

So much for the cause as it appeared by the bill of com- 
plaint. 

It is shown on the other hand, that the defendant is the 
Mayor of the city, and as such the head of the police depart- 
ment. That complaints have been repeatedly made to him 
against the establishment of the complainant, as being a mock 
auction store, and against him as a mock auctioneer. That 
the Mayor, from the facts and circumstances brought to his 
notice, believes those complaints to be well founded; and in 
the discharge of his duty as Mayor and head of the police, and 
in compliance with the statutes, as he construes their provi- 
sions, he has caused the placard in question tu be posted and 
continued, so as “to caution strangers and others” against the 
complainant as a mock auctioneer. 

By the existing statute regulating the police of the city, 
(Laws of 1846, chap. 302, § 8, p. 404,) it is made the duty of 
the sergeants and policemen, “to caution strangers and others 
against pickpockets, watch stuffers, droppers, mock auctioneers, 
burners, and all other vicious persons.” The same enactment 
in substance was contained in the Police Act of 1844. 

In the exercise of his judgment as to his duty and authority 
under this provision, the Mayor has pursued the course which 
I have pointed out. 

No one is more ready than I am, to bear witness to the great 
fidelity and ability with which this gentleman has discharged 
the arduous and important duties of his high office. And if 
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this exercise of authority had been limited to him, or to the 
chief of police, I should always be inclined to yield my judg- 
ment of the facts in any given case, to their better knowledge 
and experience. But it is to be observed that this very re- 
sponsible power, of cautioning strangers and others, is delegated 
to the whole body of police. And if the construction thus 
practically given to the statute be correct, any one of our nine 
hundred policemen, may, in the exercise of his discretion, pla- 
card any man’s store or dwelling, as being one of the many 
classes of vicious and infamous places which are so graphical- 
ly enumerated in the statute. 

I confess I was not aware that the legislature had deemed it 
expedient to delegate such an enormous power, to the unbrid- 
led discretion of so many officials; amongst whom, however 
honourable they are as a class, it is not to be doubted that 
there will always be some men unworthy of their stations, and 
others who might be easily swayed by malice or the hope of 
reward. 

In the case before me, without regard to the justice of the 
Mayor’s belief respecting the character of the complainant’s 
business, it is argued with much apparent reason and good 
sense, that he is an auctioneer, who has given security to the 
state in a large amount for the faithful discharge of his func- 
tions; and as thus licensed, as well as freeman of this city and 
state, he is authorized to pursue his business without molesta- 
tion. ‘That the common law subjects him to fine and imprison- 
ment for the frauds which are alleged against him; and in 
addition, the statutes impose for the same offences, heavy 
penalties, amongst which are the perpetual forfeiture of the 
right to sell at auction, and imprisonment in the state’s prison. 
That these penal consequences sufficiently protect the public, 
without a resort to this high-handed and summary proceeding, 
which condemns a man and executes judgment upon him, with- 
out a trial and without an opportunity for defence ; and while 
it sometimes reaches the guilty and prevents fraud and robbery, 
may also visit destruction upon the innocent and honest trades- 
man. And it is strenuously insisted that the statute which au- 
thorizes, or by any legitimate construction can be deemed to 
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authorize such a proceeding, violates the section of the consti- 
tution of the state which provides that no one shall be deprived 
of life, liberty, or property, without due process of law. I will 
not deny that these arguments have made a strong impression 
upon my mind. While I entertain, in common with my fellow 
citizens, a rooted dislike, possibly a prejudice, against mock 
auctions and all suspected of participating in them, I cannot 
resist the conviction, that the authority in question is liable to 
great abuses, and as strongly tends to promote violence, as it 
does to repress fraud. 

Nevertheless, it is not my province to judge of its expedien- 
cy, nor is it my duty to pronounce a statute unconstitutional, 
except in a case where my conclusions are clear and irresisti- 
ble ; and they are not free from doubt in reference to this law. 

And having in view the importance of an efficient police, 
for the prevention as well as punishment of crime, the discre- 
tion necessarily confided to its head and chief officers, the deli- 
cate and responsible character of their duties, and the respect 
which is due to the exercise of those duties by other tribunals 
and authorities; to say nothing of the reluctance with which 
equity always interferes for the protection of rights and pro- 
perty, when those rights are mingled with the administration 
of criminal jurisprudence ; it is my conclusion that the Court 
ought not to interpose its extraordinary power of injunction, in 
the case under consideration. 

The exercise of such a jurisdiction would infallibly lead to 
collision between the executive and judicial departments, 
which would bring both into disrepute, and do more injury to 
the cause of law and good order, than could be compensated 
by the redress of a few individual grievances like the one set 
forth in the bill of complaint. 

I am satisfied that it is my duty to leave the party to his 
remedy by an action at law; and if that shall prove to be en- 
tirely inadequate, the legislature will undoubtedly repeal or 
modify the statute itself. 

The order to show cause must be discharged, and the tem- 
porary injunction is dissolved. 
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THE UNITED STATES v. THE STEAM FERRY BOAT JAMES 
MORRISON. 


Circuit Court of the United States, for the District of Missouri, 
March, 1846. 


(1.) A boat propelled by steam, employed for the purpose of commerce or navi- 
gation in ferrying across the Missouri river, within the limits of the State of Mis- 
souri, is not liable to a penalty for breach of the provisions of an Act of Congress, 
passed 7th July, 1838, entitled “ An Act for the better security of the lives of pas- 
sengers on board of steamboats, propelled in whole or in part by steam.” 

(2.) The commerce or navigation in which such ferry boat is employed, being 
neither “ with foreign nations, nor among the several states, nor with the Indian 
tribes,” congress has no right to require it to take out a license therefor. 

(3.) The license required to be taken out under the Act of 1838, is a license to 
carry on “the coasting trade ;” carrying on a ferry, is not carrying on the coasting 
trade, and a license from the United States is therefore not n 7 

(4.) The employment of such ferry boat, belongs to that exclusive internal com- 
merce over which congress has no control. 


This was an information filed in the District Court of the 
United States for the District of Missouri, against the steamboat 
James Morrison, to recover a penalty of $500 for the breach of 
the provisions of the second section of an act of congress, pass- 
ed 7th July, 1838, entitled “ An Act to provide for the better 
security of the lives of passengers on board of vessels propelled 
in whole or in part by steam.” The libel states, that the boat 
was propelled by steam, and was employed in navigating the 
Missouri river, a navigable river of the United States, and in 
transporting goods, wares and merchandise and passengers in 
said boat on said river, without the owners having obtained a 
license from the proper officer of the United States so to do’; 
and charges that said boat was liable to a penalty of $500. 
The answer admits that the boat was propelled by steam, that 
it navigated the Missouri river, as charged, but denied that it 
navigated or transported freight and passengers in any other 
manner than as a ferry boat across said river at St. Charles, 
altogether within the limits of the State of Missouri, for which 
purpose they had a license under the laws of the State of Mis- 
souri. They admit that they had no license from the United 
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States; but deny that one was necessary, or that they incurred 
any penalty. 


In the Court below, Wexts, District Judge, laid down the 
following positions :* 

“Is a steamboat, employed only as a ferry boat altogether 
within the limits of a State, liable to a penalty for being thus 
employed, not having a license from the United States’ officer, 
under the provisions of the act of 7th of July, 1838? The first 
and second sections of that act are as follows: ‘§ 1. That it shall 
be the duty of all owners of steamboats or vessels, propelled in 
whole or in part by steam, on or before the Ist day of October, 
1838, to make a new enrolment of the same, under the exist- 
ing laws of the United States, and to take out from the collec- 
tor or surveyor of the port, as the case may be, where such 
vessel is enrolled, a new license, under such conditions as are 
now imposed by law, and as shall be imposed by this act. 
§ 2. That it shall not be lawful for the owner, master or cap- 
tain of any steamboat or vessel, propelled in whole or in part 
by steam, to transport any goods, wares and merchandise, or 
passengers, in or upon the bays, lakes, rivers, or other naviga- 
ble waters of the United States, from and after the first day of 
October, 1838, without having first obtained from the proper 
officer a license under the existing laws, and without having 
complied with the conditions imposed by this act; and for each 
and every violation of this section, the owner or owners of said 
vessel shall forfeit and pay to the United States the sum of five 
hundred dollars, one half for the use of the informer; and for 
which sum or sums the steamboat or vessel so engaged shall 
be liable, and shall be seized and proceeded against, summari- 
ly, by way of libel, in any District Court of the United States, 
having jurisdiction of the offence.’ The words of the act are 
comprehensive enough to include the case of this boat. It is 
propelled by steam, navigates a navigable river of the United 


* The great length of Judge Wells’ opinion, prevents us from transferring it en- 
tire to our pages. The principal points it maintains, however, are given in his 
own language. 

vou. vi.—18 
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States; but deny that one was necessary, or that they incurred 
any penalty. 


In the Court below, Wetts, District Judge, laid down the 
following positions :* 

“Is a steamboat, employed only as a ferry boat altogether 
within the limits of a State, liable to a penalty for being thus 
employed, not having a license from the United States’ officer, 
under the provisions of the act of 7th of July, 1838? The first 
and second sections of that act are as follows: *§ 1. That it shall 
be the duty of all owners of steamboats or vessels, propelled in 
whole or in part by steam, on or before the Ist day of October, 
1838, to make a new enrolment of the same, under the exist- 
ing laws of the United States, and to take out from the collec- 
tor or surveyor of the port, as the case may be, where such 
vessel is enrolled, a new license, under such conditions as are 
now imposed by law, and as shall be imposed by this act. 
§ 2. That it shall not be lawful for the owner, master or cap- 
tain of any steamboat or vessel, propelled in whole or in part 
by steam, to transport any goods, wares and merchandise, or 
passengers, in or upon the bays, lakes, rivers, or other naviga- 
ble waters of the United States, from and after the first day of 
October, 1838, without having first obtained from the proper 
officer a license under the existing laws, and without having 
complied with the conditions imposed by this act; and for each 
and every violation of this section, the owner or owners of said 
vessel shall forfeit and pay to the United States the sum of five 
hundred dollars, one half for the use of the informer; and for 
which sum or sums the steamboat or vessel so engaged shall 
be liable, and shall be seized and proceeded against, summari- 
ly, by way of libel, in any District Court of the United States, 
having jurisdiction of the offence.’ The words of the act are 
comprehensive enough to include the case of this boat. It is 
propelled by steam, navigates a navigable river of the United 


* The great length of Judge Wells’ opinion, prevents us from transferring it en- 
tire to our pages. The principal points it maintains, however, are given in his 
own language. 

vou. vi.—18 








134 U. S. U. STEAM FERRY BOAT JAMES MORRISON, 


States, transports goods, wares and merchandise, and passen- 
gers upon said river, and has no license therefor from the pro- 
per United States’ officer. It is not uncommon for a case to 
come within the words of an act, yet not come within the 
meaning of the act. It will be observed that the first section 
requires a ‘new enrolment’ under the existing laws of the 
United States, and a new license to be taken out. The second 
section requires a license to be taken out under the existing 
laws. No license is spoken of, mentioned or described other 
than that required theretofore. It is obvious that the license 
spoken of in the act, is that prescribed by other and former 
laws of the United States, and could only be ‘a license to carry 
on the coasting trade,’ no other license known to the laws 
of the United States being at all applicable. This was admit- 
ted by the District Attorney of the United States in the argu- 
ment at the bar. I will first inquire into the constitutional 
power of Congress to require a license in this case, and then, 
secondly, whether, supposing the power to exist, it has been 
extended by the act of 1838, to this case. Even if we were to 
confine our inquiries to the second branch of the subject, it 
would greatly aid us in making them to ascertain the power of 
Congress over the subject.” 

“ The provisions of the act of 1838 are evidently founded on 
the power of Congress to‘ regulate commerce.’ The license 
required is ‘to carry on the coasting trade,’ and the power was 
claimed, in the argument at the bar, under the clause ‘ to regu- 
late commerce’—it was not claimed under the admiralty and 
maritime jurisdiction. The constitution, in Art. 1, (section 8, 
clause 3,) declares that Congress shall have power ‘ to regulate 
commerce with foreign nations, and among the several States 
and with the Indian tribes.’ The authority of Congress, as it 
regards the case at bar, is claimed under the power to regulate 
‘commerce among the several States.’ The power over navi- 
gation and intercourse is part of the power to regulate com- 


merce, and is possessed by Congress as fully as it possesses the 
power to regulate commerce; but, of course, not toa greater 
extent. There is no separate and distinct grant to regulate 
navigation or intercourse ; they are incidents to, or part of the 
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power to regulate commerce. Wherever the right to regulate 
commerce does not extend, the right to regulate navigation or 
intercourse does not go. The latter goes with the former, or 
follows it. The right to regulate commerce only extends to 
three descriptions of commerce: Ist, with foreign nations; 2d, 
among the several States ; 3d, with the Indian tribes. It does 
not include the perfectly internal commerce of a State. The 
commerce, to be subject to such regulations, must be among— 
that is, intermingled with—the several States. If confined to 
one State alone, Congress has no power over it. It would 
have been strange, if it was intended that Congress should have 
power to regulate every description of commerce, to enumerate 
only particular kinds in the grant. And such are the doctrines 
and opinions of the Supreme Court of the United States. (Gib- 
bons v. Ogden, 9 Wheat R., 194.) Is the right of Congress to 
regulate navigation more extensive than the right to regulate 
commerce? Does it extend to the regulation of navigation, 
which is not connected with ‘ commerce with foreign nations, 
among the several States, and with the Indian tribes?’ The 
Supreme Court of the United States (in Gibbons v. Ogden, 193,) 
said, ‘a power to regulate navigation is as expressly granted 
as if that term had been added to the word commerce.’ This 
sentence was commented on in the argument at the bar, as if 
the Supreme Court intended thereby to convey the idea, that 
Congress had the right to regulate navigation in all cases. It 
could not have an application so extensive, because, if naviga- 
tion be comprehended in the word commerce, it is limited with 
the limitations on that word; but suppose we add the word 
‘navigation’ to the word ‘ commerce,’ as the Court supposes 
may be done, it will then read, ‘Congress shall have power to 
regulate commerce and navigation with foreign nations, and 
among the several States, and with the Indian tribes.’ So we 
see that still, Congress could only regulate navigation, when it 
could regulate commerce, that is, as it regards this case, 
‘among the several States.’ And in the case of the U.S. v. 
Combs, (12 Pet. R. 78,) the court says: ‘ The power to regu- 
late commerce includes the power to regulate navigation as 
connected with the commerce with foreign nations and among 
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the several States.’ The next matter of inquiry will be, what 
is that commerce or navigation, which is completely internal 
or within the limits of a State. To make a particular branch 
of commerce or trade within a State a part of the commerce 
among the several States, it would not be sufficient that it was 
remotely connected with that commerce among the several 
States ; for almost every thing and every occupation and em- 
ployment in life are remotely connected with that commerce 
or navigation. And if Congress has the right to regulate every 
employment or pursuit thus remotely connected with that com- 
merce, of which they have the control, then it has the right to 
regulate nearly the entire business and employment of the citi- 
zens of the several States. It is not sufficient, then, that navi- 
gation, or trade, or business of any kind, within a State, be re- 
motely connected, or, perhaps, connected at all with ‘ com- 
merce with foreign nations, or among the several States, or 
with the Indian tribes ;’ it should be a part of that commerce, 
to authorize Congress to regulate it.” 

“ The ‘ coasting trade’ is a part of the commerce among the 
several States ; and it is not the less a part of that commerce, 
because the vessel navigates only from port to port in the same 
State, up and down a navigable river of the United States, and 
never goes beyond the State boundary.” 

“In Gibbons ». Ogden, the Supreme Court says : ‘ Commerce 
among the several States cannot stop at the boundary.line of 
each State. But, although commerce with foreign nations, 
among the several States, and with the Indian tribes, will in- 
clude commerce and navigation up and down the navigable 
rivers of the United States as part of the coasting trade, yet 
there is, undoubtedly, a description of commerce and naviga- 
tion that is altogether and completely internal, which belongs 
exclusively to the states respectively, and which Congress has 
no right to regulate.” 

“ The next matter of inquiry will be, isa boat employed only 
in ferrying across the Missouri river, altogether within the 
limits of the State of Missouri, engaged in commerce or navi- 
gation, the instrument of commerce with foreign nations, among 
the several States, or with the Indian tribes? If this be an- 
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swered in the negative, then Congress has no right to regulate 
any commerce or navigation it may be employed in, or to re- 
quire it to take out a license therefor ; and this will be so, al- 
though the boat does in some sense navigate the Missouri, a 
navigable river of the United States. It is not supposed that a 
boat so employed is engaged in commerce with foreign nations 
or with Indian tribes. Is it, then, engaged in carrying on com- 
merce among the several States? Is it engaged in carrying 
on any commerce at all? Is the navigation in which it is en- 
gaged an instrument to carry on commerce among the several 
States ’—It neither passes up or down the river, and may navi- 
gate a year without being twenty feet higher up or lower down 
at any time, unless by accident or against the will of the mas- 
ter or owner, than it was at the beginning. Its navigation is 
neither the beginning, middle or end of any part of the coast- 
ing trade, or any other ‘commerce among the States.’ No 
part of its employment, is any part or any link in a chain of 
‘commerce among the several States.’ The employment of 
such boat may be connected with commerce or navigation 
‘among the several States,’ as indeed is almost every business 
and avocation in life, more or less remotely ; but it is no PaRT 
of such commerce or such navigation. If it be any part of any 
commerce, it is that commerce which is altogether internal, as 
it regards the State of Missouri and other States. Its naviga- 
tion is wholly disconnected with any other navigation, and is 
wholly within the State. If the commerce or navigation in 
which it is employed, be not wholly internal—if, indeed, it be 
engaged in any commerce—then I am unable even to conjec- 
ture or imagine any description of commerce or navigation 
which is so. This was the opinion of a majority of the Su- 
preme Court of the United States—all the court, except Mr. 
Justice Johnson, who perhaps, dissented—in the case of Gib- 
bons v. Ogden, above referred to. The opinion was, however, 
only given arguendo; it not being a matter necessary to be de- 
cided in the cause. The court, (page 203,) speaking more 
particularly of the State inspection laws says: ‘They form a 
portion of that immense mass of legislation which embraces 
every thing within the territory of a State not surrendered to 
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the general government; all of which can be most advanta- 
geously exercised by the States themselves. Inspection laws, 
quarantine laws, health laws of every description, as well as 
laws for regulating the internal commerce of a State, and those 
which respect turnpike roads, ferries, &c., are component parts 
of this mass.’ The doctrine thus laid down by the Supreme 
Court, is mentioned and approved, both by Kent and Story ; at 
least they do not in any way controvert or dissent from it. 
(2d Story Com. 515,and 1 Kent Com. 437.) As Congress has the 
power to regulate commerce, when carried on by land as well 
as when carried on by water—carried on roads as well as on 
rivers, I will not say that it might not regulate some description 
of ferries, such as those between the United States and Canada, 
and perhaps others. But this, I think has not been done. A 
ferry is nothing more than a continuation of a road, and as far 
as regards the authority of a State and general governments, 
does not differ from a toll bridge. And until it is made to ap- 
pear that Congress has the power to regulate the travelling on 
the ordinary roads of the State, and to license toll bridges, it 
would seem to me it could not regulate and license the ordi- 
nary ferries on those roads. For each State to regulate and 
license the coasting trade and exclude and admit what vessels 
it pleased within its limits, would be, and has been—as was 
seen in the controversy between New York, New Jersey, and 
Connecticut, in regard to the exclusive privileges granted to 
Livingston and Fulton by the former State—extremely incon- 
venient and dangerous. But for each State to regulate its fer- 
ries, has not produced and cannot, should think, produce any 
inconvenience to the citizens of other States. It may be, that 
steam ferry boats should be regulated as directed in the act of 
1838, in regard to vessels engaged in the coasting trade; but 
if so, the States are perfectly competent to make all such regu- 
lations, and to see to their enforcement. It was said in the 
argument of this cause that a license from the United States 
and one from the State were both necessary. That a license 
from the United States gave the right to navigate the river, 
and that from the State to land and take in passengers and 
freight and carry on a ferry. In the case of Gibbons v. Ogden, 
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the Supreme Court said: The word ‘ license’ means permission 
or authority; and a ‘license’ to do any particular thing, is a 
permission or authority to do that thing, and if granted by a 
person having power to grant it, transfers to the grantee the 
right to do whatever it purports to authorize. It certainly 
transfers to him all the right which the grantor can transfer to 
do what is within the terms of the license. The decree in that 
case is, ‘ That the license to carry on the coasting trade gave 
full authority to navigate the waters of the United States by 
steam, or otherwise for the purpose of carrying on the coasting 
trade, any law of the State of New York to the contrary not- 
withstanding.’ Now, if carrying on a ferry is carrying on the 
coasting trade, a license from the United States to carry on 
that trade will give the right to carry on the ferry. And of 
course any license from the State of Missouri would be alto- 
gether inoperative, for it could only authorize the grantee to 
do that which he was already authorized to do by a license 
from the United States; and a license from the State would be 
inoperative for another reason, that is, that the State had no au- 
thority over the coasting trade. And that the State has no 
control over that trade will be seen by looking at the decision 
of the Court in the case of Gibbons v. Ogden, before cited, 
(pages 198-200.) If, on the contrary, the carrying on a ferry 
be not carrying on the coasting trade, then the United States 
have nothing to do with it, and the license from the State 
would give the authority to carry on the ferry; and of course, 
a license from the United States would be inoperative. So that, 
in no point of view, can both licenses be operative. A license 
to ferry, is a license to cross at a certain place, carrying freight 
and passengers; and if it does not give that right, it gives 
nothing; if it does give that right, no other license can be ne- 
cessary.—What would avail the right to land and take in 
freight and passengers as a ferry, without the right to cross 
over and re-land? And of what avail would be a license from 
the United States to navigate the river, without also the right 
to land. Neither the United States nor the State ever grants 
such useless and inoperative privileges, and no constitution can 
require it.”’ 
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“I come, therefore, to this conclusion, that Congress has no 
authority to require a license to carry on a ferry over the 
Missouri river, at a place altogether within the limits of the 
State of Missouri. The next matter of inquiry will be, is there 
any thing in the laws of the United States, previous to the act 
of 1838, which requires a boat employed only in ferrying across 
a river, at a place wholly within the limits of a State, to obtain 
a license for such employment? The title of the act, which is 
the principal one on this subject, (18th February, 1793,) is ‘an 
act for enrolling and licensing ships or vessels, to be employed 
in the coasting trade and fisheries, and for regulating the same.’ 
The form of the license given in the act itself is, ‘ license is 
called the said to be 








hereby granted for the said 
employed in carrying on the coasting trade.’ The act provides 
for the forfeiture of any ship or vessel, found trading between, 
&c., laden with foreign goods ; and for the payment of custom 
duties, if laden with certain goods, &c., not being registered 
or licensed for carrying on the coasting trade. The coast is 
the shore. ‘To coast’ is to navigate along the shore. The 
‘ coasting trade’ is the trade along the shore. It cannot with 
any propriety be applied to ferrying across a river; and never, 
1 think, has been so applied. Neither the phrase ‘ coasting 
trade,’ nor the word ‘ coasting,’ nor ‘ trade,’ could with any 
propriety, be applied to a ferry across a river. It only now 
remains to svy a few words in regard to the act of 1838. It 
was :idmitted by the United States counsel, in the argument of 
this cause, that the license required to be taken out, by that act, 
was a license to ‘carry on the coasting trade,’ and was no 
other than that required by the laws of the United States exist- 
ing theretofore. This indeed, is evident from the provisions of 
the first and second sections. The first section requires a new 
enrolment, a new license. The second section a license ‘ under 
the existing laws.’ If, then, a vessel be neither engaged in the 
coasting trade or indeed in any trade at all, the clearest and 
strongest language would be necessary to require such a vessel 
to take out a license for such purpose. We have seen thata 
license is an authority or permission to carry on that trade; if 
it be not intended to employ a vessel in that trade, why 
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should the owner be required by law to take out a license 
therefor? If the law will bear no other construction than one 
so unreasonable, we would be bound to suppose it was intended 
te have that construction ; but it will bear another construction, 
and that is, that it was intended that vessels engaged in the 
coasting trade, should be required to conform to additional 
regulations, before being allowed to carry it on. The first sec- 
tion requires boats ‘ to make a new enrolment, and take out a 
new license, under such conditions as are now imposed by law, 
and as shall be imposed by this act.’ There is not a word in 
the act of 1838, which applies particularly to ferry boats, and 
not one but will apply generally to vessels engaged in the coast- 
ing trade. I infer, therefore, that it was not intended to make 
any such extraordinary change in the existing laws. If such 
a change were contemplated, many details would be necessary 
to confine its operation to cases within the jurisdiction of the 
general government. As was said by the Supreme Court in 
Gibbons v. Ogden, in regard to the power ‘it would be incon- 
venient and certainly is unnecessary.’ Ferry-boats would have 
to quit their station twice a year, and go frequently several 
hundred miles to be inspected and licensed; a trip for which 
they are unfit, and which would make other boats necessary 
to supply their places at the ferries—creating an expense which 
but few ferries would justify. It would abolish all the laws of 
the State in regard to such ferries, and materially interfere 
with its policy, economy and revenue. Such important changes 
are not usually made by mere implication or construction, and 
no Court would, I think, be justifiable in giving the laws in this 
case such an interpretation. My opinion is, therefore, that the 
act of 1838 does not apply to the steam ferry-boat, the James 
Morrison.” 


The case being removed by appeal to the Circuit Court, it 
was there argued by Mr. Hickman for the United States, and 
Mr. Bay for the owners. 

The opinion of the Court was delivered by Mr. Justice Ca- 
TRON, affirming the judgment, and concurring in all the positions 
assumed by the District Judge. 

VOL. v1.—19 
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MERCHANTS’ BANK OF BALTIMORE v. BANK OF U. STATES. 
Baltimore County Court, March, 1846. 


(1.) An unsatisfied judgment in a state court of competent jurisdiction is no bar 
to proceedings instituted in another state on the same cause of action. 

(2.) A. having commenced proceedings, in Maryland, against B., by foreign at- 
tachment, and B.. having entered an appearance, and filed a plea of non-assumpsit, 
A. subsequently obtained a judgment against B. in Pennsylvania, in a court of 
competent jurisdiction, on the same cause of action, for the amount in controversy. 


Held, That such judgment was no bar to the proceedings in Maryland. 


This proceeding was commenced by an attachment which 
was issued by the plaintiff on the 11th September, 1841, to 
recover the sum of $151,342.72. 

On the 24th of September, the attachment was laid on cer- 
tain real estate. At the following January term, there being 
no appearance, there was a judgment nisi. On the 25th Janu- 
ary, under the 5th section of the act of Assembly, of 1832, 
chapter 380, the defendants appeared by their counsel, and on 
the 29th April, plaintiff filed its declaration, to which defend- 
ants, on the same day, filed their plea of non-assumpsit. Af- 
terward, on the 10th June, defendants, under leave of court, 
filed an amended plea, in which it is alleged that the plaintiff 
ought not to maintain its action, inasmuch as the plaintiff, after 
the day of the issuing of the writ in this cause, that is to say, 
on the 31st day of March, 1842, in a certain court of record, 
called the District Court for the city and county of Philadel- 
phia in the state of Pennsylvania, impleaded the said defend- 
ants in a plea of trespass on the case, &c., for the not perform- 
ing the same identical promises and undertakings, and each 
and every of them, in the declaration mentioned; and that 
such proceedings were thereupon had in said court in that 
plea, that afterwards, to wit, on the 23d day of April, 1842, 
the plaintiff, by the consideration and judgment of the said 
court, recovered, on the said plea against the said defendants, 
$159,676.20, for its damages; which it had sustained on occa- 
sion of the not performing the same identical promises and 
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undertakings in the said deciaration mentioned ; that the said 
judgment still remains in full force and effect, not in the least 
reversed, satisfied, or made void; wherefore the defendants 
pray judgment if the plaintiff ought to maintain its aforesaid 
action. To this plea there was a general demurrer filed on the 
20th June, 1842; and it is the questions arising under this de- 
murrer, filed on the 20th June, which the court is now called 
upon to determine. 


The questions presented by counsel were: 

Ist. What is the effect, within the state, of a judgment ren- 
dered in a sister state ? 

2d. What is the nature of the defendant’s defence ? 

3d. What is the nature of the defendant’s plea? 

Mr. M‘Manon, Mr. Brown, and Mr. Brauye for the plaintiff, 
and Mr. Merenitu for the defendant. 


Leeranp, J., after stating the case as above, said: 

The first of these questions arises out of the first section of 
the fourth article of the constitution of the United States, 
which provides that “full faith and credit shall be given in 
each state to the public acts, records and judicial proceedings 
of every other state. And Congress may, by general laws, 
prescribe the manner in which such acts, records and proceed- 
ings shall be proved, and the effect thereof.” 

In execution of this constitutional authority, Congress, on 
the 26th May, 1790, provided, by enactment, the mode of au- 
thentication, and that “the records and judicial proceedings, 
authenticated as aforesaid, shall have such faith and credit 
given them in every court within the United States as they 
have, by law or usage, in the court of the state from whence 
the said records are, or shall be taken.” 


[After citing, and commenting on Mills v. Duryee, 7 Cranch, 
481; Hampton v. M‘Connell, 3 Wheaton, 284; M‘Elmoyle v. 
Cohen, 13 Peters, 312; Cameron v. Wurtz, 4 M‘Cord, 278; 
Brengle v. M‘Lellan, 7 Gill & Johnson, 434; the learned judge 
proceeded :] 
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The doctrine obligatory upon us, on this subject is, undoubt- 
edly, contained in the authority to which I have referred; and, 
if I rightly comprehend it, it is this: By the first section of the 
fourth article of the constitution of the United States, and the 
act of Congress of 26th May, 1790, it was intended that the 
judgments of a state court should have, to a certain extent, the 
character and validity of a domestic judgment, in every other 
state court in the Union. That is to say, they should have 
the same faith, credit and validity as in the state where they 
were rendered, so far us their existence and their conclusiveness 
on the merits of the original cause of action is concerned, and 
therefore not to be impeached, except on the ground of a want 
of jurisdiction, or of fraud. But beyond this, they are to be 
considered foreign judgments, and to be dealt with accord- 
ingly. 

If this be the true doctrine, then there can be no difficulty 
in understanding several of the decisions cited in argument. 
The case in 13 Peters, 312, the one in 4th M‘Cord, 278, and 
the case of Brengle v. M‘Clelland, 7th Gill & John, 434. All 
these cases, in my apprehension, are decided on the ground, 
that the constitutional provision and the act of Congress only 
render the judgments of sister states domestic judgments so far 
as their existence as judgments of the state rendering them, and 
their conclusiveness on the merits are concerned. And this being 
so, it necessarily follows, that in the distribution of assets the 
lex fori must govern, for it prescribes the remedy, and as there 
is no constitutional inhibition on the states in regard to the 
remedy, and no legislation in this state in regard to it, the lex 
fori is to be ascertained only from the principles of the com- 
mon law. That is to say, in the absence of any legislative 
enactment on the subject (except for the purposes already in- 
dicated,) the rank and character, in this state, of a judgment 
rendered in a sister state is that affixed to foreign judgments 
by the common law. 

It is confidently believed that these views are FruLLy sustained 
by the latest decision of the Supreme Court of the United 
States on the subject. In that case (M‘Elmoyle v. Cohen, 13 
Peters, 312,) it was held, that although by the act of Congress 
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of 1790, judgments rendered in a sister state are made debts 
of record, yet they do “ not carry with them into another state 
the efficiency of a judgment upon property or persons, to be 
enforced by execution.” And that to give them the force of 
judgments in another state, they must be made judgments there, 
and that judgments out of the state in which they are render- 
ed, are only evidence in a sister state that the subject matter of 
the suit has become a record which cannot be avoided but by the 
plea of nul tiel record. It was, moreover, held that such judg- 
ments have nor the force of domestic judgments beyond the 
jurisdiction declaring them to be judgments, but are only do- 
mestic judgments as to the merits of the claim or subject matter 
of the suit. It was also decided, that such judgments in states 
other than the one where they were rendered do not take pre- 
cedence of simple contract debts, unless they have assigned to 
them such precedence by the Jocal Jaw of such other states. 

It is supposed, and has been very ably argued to that effect, 
by the counsel for the defendants, that the Supreme Court, in 
deciding such judgments to have no precedence in simple con- 
tract debts, rested their decision, in this regard, wholly on the 
supposed intention of the legislature of Georgia, as expressed 
in its enactment. To my mind, it is clear, the court meant to 
assert the principle independently of all legislation of the states, 
and to rest it for support on the principles of the common law. 
The doctrine and reasoning of the case of Cameron v. admi- 
nistrator of Wurtz, 4 M‘Cord, 278, are both adopted, and the 
court observe, in speaking of that decision, that it was “ cor- 
rectly placed upon the footing that the first section of the fourth 
article of the Constitution has effected no change in the nature 
of a judgment :’’—and, if possible, to prevent misapprehension, 
the court go on to observe, that if this case had not been be- 
fore them, and the point had been then presented as an original 
question, they would have come to the same conclusion. And 
this seems to be the view taken by our Court of Appeals, in the 
case of Brengle v. M‘Clelland, 7 Gill & Johnson, 443, where it 
is said, a judgment in another state can rank only as a simple 
contract claim in the distribution of assets; the conclusive ef- 
fect given to it by the constitution and act of Congress, as a 
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judgment, not operating to place it upon an equal footing with 
a judgment obtained in Maryland, in the distribution of assets, 
but leaving it, in this respect, to the operation of common law 
principles, according to which it would be considered a foreign 
judgment, and be paid as a simple contract debt.” 

Now, if it be true, that neither the constitution or the act of 
the 26th of May, 1790, effected any change in the nature of 
the judgment, then it follows as a necessary consequence, that 
its character is precisely the same as though the constitution 
had been silent on the subject. And this being so, the question 
is, in what light are foreign judgments viewed? There can 
be no doubt on this subject. They have always been consi- 
dered in the light of simple contracts; and being so regarded, 
they cannot be held to merge the original cause of action, for 
it is of equal dignity. Indeed, the whole doctrine of merger 
proceeds on the idea, that the simple contract has been merged 
in one of higher dignity and grade. To use the language of 
Chief Justice Tindal, in Smith v. Nichols, 35 Eng. C. L. 94: 
“ The ground on which a plea of judgment recovered bars the 
plaintiff from any further action is, that the original nature of 
the debt or damage, where it may be sought to be recovered, is 
changed ; that he has a higher remedy; he has a judgment in 
a court of record on which he can issue an execution.” Now 
let us test this case by these principles, for the purpose of as- 
certaining whether there is any merger because of the judg- 
ment recovered in Philadelphia.—Chief Justice Tindal tells us 
that this takes place because “ the original nature of the debt, 
or damage, where it may be sought to be recovered is changed ;” 
and the Supreme Court of the United States have decided, that 
the constitution “has effected no change in the nature of the 
judgment,” adopting the language of 4 M‘Cord, 278, which is, 
that beyond the limits of the state where it is rendered, it is 
regarded but as a simple contract. From this it is clear, there 
is no change in the nature of the original cause of action, and 
therefore there can be no merger. Again, Chief Justice Tin- 
dal tells us, that merger takes place because the party “has a 
higher remedy; he has a judgment in a court of record, in 
which he can issue an execution.” The Supreme Court of the 
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United States, both in the case of Mills v. Duryee, 7 Cranch, 
and in the case of M‘Elmoyle v. Cohen, tell us, that a judg- 
ment rendered in a sister state is not such a judgment as on 
which an execution may issue in a different state. 

From this examination of the nature of a judgment rendered 
in a sister state, and what is necessary to work a merger, it 
must be apparent, that the judgment in Philadelphia does not 
work an extinguishment or merger of the original cause of action 
which is the ground work of this case. And this view is fully 
and most distinctly taken in numerous cases. In the case of 
Smith v. Nicholls, 35 Eng. C. L. 94, it is expressly decided, 
that a foreign judgment, (and I have shown this to be such, in 
the attitude. in which it is presented to us,) is nothing more 
than an agreement between the parties to the extent of the 
debt or damage; and Judge Parsons, in the case of Bissell v- 
Briggs, 9 Man. R. 462, (a case recognized with the highest 
approbation by the Supreme Court of the State of New York, 
in 5 Wendell, 155,) says, that such judgments, i. e., judgments 
of sister states, may be declared on, “ as evidence of debt or 
promises,” thus showing that the original nature of the cause 
of action is not merged in the judgment. 

But it is said, admitting this to be so, still this plea is good, 
and the judgment a conclusive bar to this action because it is 
used defensively. 

It is undoubtedly true, that a distinction has been taken be- 
tween suits brought to enforce a foreign judgment and a suit 
brought against a party who sets up such judgment as a de- 
fence to the suit. In the former it is held, that no sovereign is 
bound to enforce a foreign judgment ; but it is otherwise where 
the defendant sets up a foreign judgment as a bar to proceed- 
ings. (Story’s Conflict of Laws, sect. 598.) But does this 
case come within the rule? Is not what is meant by setting up 
a foreign judgment as a bar to the suit, the pleading of such a 
foreign judgment as shows that the right has been decided to 
be with the defendant, or such an one as shows that he is exo- 
nerated from all liability? In such a case the matter is res ju- 
dicata, and ought to be received as conclusive evidence of 
right. But this is not such a case: here the judgment pleaded 
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does not establish the right to be with the defendant, but with 
the plaintiff; it being nothing more, to use the language of 
Chief Justice Tindal, than the ascertainment of the amount 
of the debt, and as it does not merge that by giving a higher 
remedy, it can be no bar to the action. This is precisely the 
doctrine asserted in Smith v. Nicolls, and in Hail v. Odber, 11. 
Evit. 118. 

Entertaining these views, it is not necessary I should consi- 
der at length the other questions raised in the case. 


SMART v. SAND. 


Common Pleas of England, June 11, and July 6, 1846. 


Where A. consigned goods to B., a factor for “ sale and return,” and directed B. 
not to sell them below a certain price, B. being in advance on account of said goods, 
gave notice that if the advances made by him were not repaid, he would sell the 
goods to repay himself, and he did sell them accordingly below the price limited by 
A. Held, in an action brought by A. to recover the amount at which the goods 
had been limited, that the factor had no right under the circumstances to disobey - 
plaintiff ’s orders, and that he was liable for the balance. 


This was an action of assumpsit, brought to recover of the 
defendant, a corn factor, the value of a cargo of wheat, con- 
signed by the plaintiff to the defendant for sale. The declara- 
tion set out the consignment, and the order of the plaintiff not 
to sell below a certain price, and averred the violation of the 
order on the part of the defendant. The defendant pleaded 
that he was the factor of the plaintiff, that he was under ad- 
vances to a large amount to the plaintiff, on account of said 
cargo of wheat, that while so, he gave notice to the plaintiff 
that these advances must be repaid, and if this was not done, 
defendant would repay himself for said advances out of the 
proceeds of said cargo, averring that the cargo was sold at the 
highest market price, and produced less than the amount ad- 
vanced. For a further plea, the defendant pleaded that he 
had a lien as factor on the cargo consigned to him, in respect 
to the advances he had made to plaintiff. 
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There were other pleas, not necessary to be inserted here to 
show the grounds of the opinion of the court. To these pleas 
there was a general demurrer, assigning inter alia for cause, 
that if the defendants meant to insist that the advances gave 
them a subsequent authority to disobey the plaintiff’s orders, 
such authority should have been pleaded as the result of an ex- 
press agreement, and not have been left as an inference of law, 
and also that the plea was an argumentative traverse of the 
promise, and amounted to the general issue. 

In support of the demurrer it was insisted, that as the fac- 
tor’s power of sale was not coupled with an interest, he had no 
right whatever to disobey the plaintiff’s orders. The defend- 
ants may have a lien for their advances, yet this would not 
give them authority to sell. 

On the other side, it was contended that in certain cases, 
when the factor has made advances, after he has given notice 
to the principal, and those advances are not repaid, there is an 
implied authority in law to sell without the assent of the own- 
er. To sustain this position, Story on Agency, 331, was cited 
and relied upon. The opinion of the Supreme Court of the United 
States in Brown v. M‘Gran,* delivered by Mr. Justice Story, 
was also cited. It was contended also that where advances 
have been made, the factor’s power becomes enlarged, and the 
consignment becomes a security for the money advanced. 


Cottman J., delivered the judgment of the court. 

Let us first inquire what are the relative positions of a prin- 
cipal and factor for sale. From the mere relation of principal 
and factor, the latter derives authority to sell at such time, and 
for such prices as he may, in the exercise of his discretion 
think best for his employer; but if he receives the goods sub- 
ject to any special instructions he is bound to obey them, and 
the authority, whether general or special, is binding. This was 
not denied; but on the behalf of the defendants, it was con- 
tended that where a factor has advanced money on goods con: 
signed to him for sale, the authority to sell is irrevocable, be- 
cause it would be coupled with an interest. That may be true; 


* 14 Peters, 480. 
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but it was incumbent on the defendants to maintain also, that 
on the failure of the principal to pay such advances within a 
reasonable time after demand, the authority of the factor was 
enlarged ; and that he had an absolute right to sell at any time 
for the best price that can be obtained, without regard to the 
interests of the principal, and without regard to the nature of 
the authority originally given to him. No case was cited in 
which this point appears to have been decided in any English 
court. In Warner v. M‘Kay, (1 Mee. & W. 591,) it was inci- 
dentally mentioned ; and, as far as any opinion of the judges 
can be collected from what passed, it would seem that Parke, 
B., thought that a factor might sell to repay himself advances, 
and that Lord Abinger was of a different opinion ; and certain- 
ly there is nothing there decided, that can be treated as an au- 
thority for our guidance in this case. But we were referred 
to a passage in Story’s Law of Agency. In the chapter on the 
Right of Lien of Agents, he says, (s. 371,) “In certain cases, 
where he has made advances as a factor, it would seem to be 
clear, that he may sell to repay those advances without the 
assent of the owner, (invito domino,) if the latter, after due no- 
tice of his intention to sell for the advances, does not repay 
him the amount. For this is cited a decision of the Supreme 
Court of Massachusetts, which refers to the case of Pothonier 
v. Dawson, (Holt’s N. P. 383.) The latter was not an instance 
of goods placed in the hands of a factor for sale, but of a party 
in whose hands goods were deposited tu secure the re-payment, 
at the time agreed upon, of the money lent; in which case 
Gibbs, C. J., said, “ Undoubtedly, as a general proposition, a 
right of lien gives no right to sell the goods; but when goods 
are deposited by way of security to indemnify a party against 
a loan of money, it is more than a pledge. The lender’s rights 
are more extensive, than such as+accrue under an ordinary 
lien in the way of trade.” And he proceeds to say, that “ From 
the nature of the transaction, it might be inferred that the con- 
tract was, that if the borrower failed to repay the money, the 
lender might sell to repay himself.” We were also referred to 
Story on Bailments, chapter v., “On Pawns and Pledges,” 
(§ 308,) where the rule of law is said to be, that if a pledge 
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is not redeemed within the stipulated time, by a due perform- 
ance of the contract, the pawnee may sell it in order to have 
his debt or indemnity. 

But the relation of principal and factor, where money is ad- 
vanced on goods consigned for sale, is not that of pawner and 
pawnee, as they are delivered for sale on account, and for the 
benefit of the principal, and not by way of security or indem- 
nity against the loan though they operate as such, the factor 
having a lien upon them, and upon their proceeds when sold, 
to the amount of the claim against the principal. The authori- 
ty of factors, whether general or special may become irrevo- 
cable, where advances have been made; but there is nothing 
in this transaction from which such a contract as described by 
Gibbs, C. J., can be inferred ; and the defendants were bound to 
prove a contract, if at any time the goods were to be forfeited, 
or the authority to sell enlarged, so as to enable the factors to 
sell at any time for the repayment of the advances, without re- 
ference to its being for the interest of the principal to sell at 
that time and for that price. Nor can we find any principle 
in law by which, independently of the contract, such authority 
is given. On these grounds, it appears to us the third plea is 
bad in substance. It is unnecessary to consider whether the 
authority thus supposed to be given to the factor, is to be con- 
strued as an enlargement of his original authority by some rule 
of law, or as arising from some implied condition annexed to 
the original contract. In either case it would be very doubt- 
ful whether they should not be treated as identical. The con- 
tract laid in the plea, therefore, sets up a def-nce which 
amounts to the general issue. For the reasons we have above 
given, we think the third plea is bad, and the other special 
pleas are open to the same objection; and our judgment must, 
accordingly, be for the plaintiff.* Judgment for plaintiff. 


* The above case is taken from a number of the “ Jurist,” a legal periodical pub- 
lished in London, It is gratifying to the American lawyer, to find Judge Story’s 
opinions frequently cited with great approbation in the argument of cases reported 
in this journal. We are also pleased to see, that the intrinsic merits of Mr. Phillips’ 
Treatise on Insurance, have made his book very respectable authority in Wes- 
minster Hall. 








POINTS OF PRACTICE. 


Points of Practice—District Court, €. C. jp. 


HARTSHORNE v. MERCER. 


(1.) Where the defendant’s name was set forth in the original writ with a middle 
initial, whereas in fact he has no middle name, it seems that the plaintiff may de- 
clare against him in his right name, notwithstanding the error in the writ, and in 
case of non-appearance may take judgment against him by default. 

(2.) No amendment will be permitted under the act of April 16, 1846, before the 
appearance of the defendant. 


This was a motion to amend the original writ, by changing 
the name of Singleton A. Mercer, to Singleton Mercer. 


Per Curiam. This motion is founded on the second section 
of the act 16 April, 1846. The terms of this section are very 
comprehensive, but as they purport to confer power on the 
courts, it is reasonable to confine them to cases in which the 
courts had not power to amend before. This construction will 
preserve the existing and well-settled practice in all cases in 
which amendments have been hitherto allowed. In this case, 
the writ issued against two persons, who are described as part- 
ners, one of whom is rightly named. The plaintiff may declare 
against both by their right names. If the defendants should 
appear, the variance between the writ and the declaration can- 
not, by the practice of this court, be pleaded in abatement. 
(2 Cromp. 42, Tidd. Pr.) If judgment should be rendered 
against them for default of appearance, the court will not set 
it aside, without proof that the defendants were not the persons 
served with the process. But upon this question, the sheriff’s 
return, if precise, would be conclusive. Besides, it appears by 
the proviso to this section, that the legislature had in mind, 
cases in which both parties are in court, and as the defendants 
have not yet appeared, the application is ex parte, and upon 
this view of the act, at least, premature. The motion, there- 
fore, must be refused. 
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DOUGHERTY v. DOUGHERTY. 


In an application to a judge for a warrant of arrest “ under the third section of 
the act of 1842, abolishing imprisonment for debt,” &c., the plaintiff must set out, 
in his affidavit, the facts from which the judge is to infer whether such a case is 
made out as justifies a warrant. 


The plaintiff made affidavit, setting forth the existence, in 
this court, of his suit against the defendant to recover a speci- 
fied sum due and payable to him for goods sold, and delivered, 
&c.—The affidavit then continued as follows :—“ And deponent 
further saith, that the said Joseph Dougherty is about to remove 
his property out of the jurisdiction of this court, (to wit, out of 
the State of Pennsylvania,) with intent to defraud his credit- 
ors—that he has property which he fraudulently conceals, and 
that -he is about to dispose of his property, with intent to de- 
fraud his creditors.” 


Judge Finpray granted a warrant for the arrest of defend- 
ant, under 2d section of the act of 12th July, 1842. 


Mr. H. E. Wattace and Mr. Guittovu for defendant, (citing 
6 Hill's Rep. 429,) asked that the process should be quashed, on 
the ground that the affidavit was defective and insufficient. 


Mr. H. M. and Mr. J. A. Puituips, for plaintiff, in reply. —This 
affidavit is as specific as, in the nature of circumstances, it can 
be. The practice in New York sanctions these general affi- 
davits; and if the plaintiff has improperly charged the defend- 
ant, the latter can at once repel the attack by his own oath. 


Judge Finptay held the case for several days under advise- 
ment, and, after consultation with the other judges of the court, 
decided that the affidavit was too general, and quashed the 
warrant, announcing it as the opinion of two of the judges of 
the court, that the plaintiff must specify, and set oyt, the facts 
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forming the basis of the charge on which he seeks to arrest the 

defendant. Whether these facts are sufficient to justify the 

conclusion, that the defendant has done, or is about to do, any 

one or more of the acts which, under the 3d section, expose 

him to arrest, the judge must decide, and, according to his de- 

cision upon them, grant or refuse the warrant prayed for. 
Warrant quashed. 


BANK OF CHESTER COUNTY v. OLWINE. 


An execution issued upon a judgment obtained in another county will be set 
aside, upon its being shown to the court that the whole record was not certified, 
and that proceedings were pending and undetermined in the county where the judg- 
ment was obtained. 


The judgment in this case was obtained in Chester County, 
and transferred to this court in November, 1846, by filing a 
copy of the record agreeably to the Act of Assembly; anda 
warrant of arrest was issued by Judge Saarswoop, under the 
provisions of the second section of the “ Act abolishing im- 
prisonment for debt,” &c. 

While the case was remaining with Judge Suarswoop for 
decision, Mr. B. Geruarp obtained a rule to show cause why 
the judgment entered in this court should not be stricken off; 
because the record, as filed in this court, did not show an out- 
standing attachment of execution, which appeared on the origi- 
nal record, at the time the transcript was filed. 

Mr. H. M. Patties, contra. 


Per Cur. The defendant must apply to the judge who issued 
the warrant for relief. He would, no doubt, dismiss the pro- 
ceeding under the warrant at once; and should the plaintiff 
issue precipe of execution from this court upon the unsatisfied 
judgment, the court would set it aside, upon its being shown 
that the whole record is not certified, and that proceedings are 
pending and undetermined in Chester County. 
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Monthly Intelligence. 


A Duet sy Avtsoriry or Law.—We find the following curions account 
of a due! in Prussia in a late foreign paper, which we translate for the bene- 
fit of our readers, It would seem that there still lurks in the Teutonic 
nature of the Germans, something of that superstitious feeling which gave 
rise to judicial combats as a mode of ascertaining truth, in the belief that 
Providence would throw its aid on the side of right and justice, when they 
could not be vindicated by human tribunals. . 

“ By a letter from Munster, we learn that a strange sight was recently 
witnessed near that town, which brought to the recollection of the specta- 
tors, the forms and ceremonies of the middle ages. This was a duel fought 
by authority of law. The following are the details of this curious event :— 

“ Two young officers, Baron de Denkhaus, Lieutenant in the 11th Regi- 
ment of Hussars, and Mr. De Bounhart, Lieutenant in the 15th Infantry, 
had a quarrel in a billiard room, in which they became much excited, and 
the Baron de Denkhaus made use of some expressions of an offensive charac- 
ter toward the other. 

“These words having been used in a public place, and in the presence of 
a large number of persons, Mr. De Bounhart thought himself called upon to 
require a public satisfaction of the insult ; and for this purpose, he cited the 
Baron De Denkhaus before the tribunal of honour, sitting at Munster, to 
abide its judgment in the premises. It is well known that courts of this 
kind have been established for more than two years in all the divisions of 
the Prussian army. ‘The court, in conformity with the law, made eve 
effort to force the offending party to retract the insult without success, tt 
then gave judgment, that the words in question had wounded the honour of 
Mr. De Bounhart to such a degree, that he could not remain in the army 
without obtaining public satisfaction for the insult, and as Mr. De Denk- 
haus refused to give such satisfaction, it authorized a duel between the par- 
ties according to the military regulations. 

“This duel accordingly took place in a plain, in the middle of which was 
erected a stage for the court, who were to be the judges of the combat. In 
front of the stage, a sufficiently large space was railed off, guarded by sen- 
tinels, and detachments of infantry and cavalry were posted, so as to main- 
tain order among the immense concourse of persons, which this strange 
combat had brought together. 

“ At three o'clock, the judges, in full uniform, appeared, and took their seats 
on the stage, and having first endeavoured to bring the matter to an ami- 
cable settlement without success, authorized the fight. It was agreed that 
the duel should be fought with sabres, that it should continue uutil one of 
the combatants was put “ hors de combat,” and that they should fight bare- 
headed, and in their shirt sleeves. 

“They fought long and desperately, until Mr. De Bounhart received a 
wound on his thigh, which rendered it impossible that the due] should con- 
tinue longer, when the President of the court interposed with an order that 
they should now become reconciled, which was accordingly done at once, 
they shaking hands, and embracing each other. The court then adjourned 
and the crowd dispersed. 

“This is the first time that a court of honour in Prussia has thought itself 
forced to authorize a duel. Up to this period, in all the cases which has 
been brought before it, a reconciliation has been happily effected.” 





Miss Srricktanp anp Lorp Camreeit.—Miss Strickland charges Lord 
Campbell, in his Lives of the Chancellors, with plagiarising, without acknow- 
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Jedgment, from her Life of Eleanor of Provence, published six years ago, 
into his biography of the same princess under the title of the “ Lady Keep- 
er.” She refers to both productions, and asserts that his lordship has trans- 
posed the language a little in the course of his labours to disguise the fact, 
and discreetly transferred the references which she honestly gave to her 
authorities to his own margins; but has not put forth a single fact in addi- 
tion to those which she had previously put forth, merely curtailing her mat- 
ter, but preserving the arrangement, and adding a coarse joke of hisown. He 
has even, she adds, availed himself of the quotations of the old chronicle 
rhymes, and some interesting particulars of the death of that queen for the 
benefit of the lawyers, which, with his important avocations, he would scarce- 
ly, she imagines, have seriously referred to books of costume to collect for 
such a purpose, or known any thing about, had he not found them conve- 
niently under his eye in connexion with the rest of the information which he 
has drawn from her work. With a true spice of the woman, if not of the 
author, Miss S. ends with a sting. “Jn other passages of his work, he has 
not been quite so correct in his historical assertions. He makes, for instance, 
Edward IV. the husband of Lady Jane Grey, and has made some amus- 
ing mistakes with regard to Wriothesley ; but I forbear to enlarge on his 
errors, having found him a very correct retailer of my facts; and it is but 
justice to add, that he has not contradicted any thing I have asserted in that 
portion of my work which he has used.” 





Actio Personauis Morirur cum Persona.—We trust we are not laying 
ourselves open to a charge of lése majesté from the lovers of Lady Common 
Law ; but the temptation is sometimes irresistible, notwithstanding the re- 
spect we bear to her ladyship, to liken her to an overgrown child who has 
outstripped her petticoats. While the progress of the age works wonders 
every where else, it seems with strange perverseness to have been chary 
of her gifts only here. To accommodate herself to the growing wants of 
society, her ladyship has added, it is true, at least a cubit to her stature, and 
in other respects has grown in grace and strength; but there hangs about 
her withal, and we cannot account for it, unless it be owing to the blind 
flattery of her liege admirers, so much old-fashioned finery and antiquated 
gear, which the shreds and patches and amiable fictions of her friends can- 
not disguise ; and from time to time she utters too, such strange language, 
that lawyers as we are, we cannot help sometimes feeling almost ashamed 
of her. Tempora mutantur, and so most Lady Common Law, and at the 
risk of a tilt with her old-fashioned friends, we shall be radical enough to 
hail with delight every attempt made hereafter to dress her out in more 
modern and fashionable attire. 

In this spirit we commend to our legislatures the Act of 9 & 10 Vict. 
passed in August last, for compensating the families of persons killed by 
accidents. 

“ That whensoever the death of a person shall be caused by wrongful act, 
neglect or default, and the act, neglect or default is such as would (if death 
had not ensued,) have entitled the party injured to maintain an action, and 
recover damages in respect thereof, then and in every such case, the person 
who would have been liable if death had not ensued, shall be liable to an ac- 
tion for damages, notwithstanding the death of the person injured ; and al- 
though the death shall have been caused under such circumstances as 
amount in law to felony.” 

This law contains some other excellent provisions, and we should be glad 
to see the whole of it transferred to our Statute Books. 

Within a few years past, the attempt has been several times made to 
bring similar actions in this state, but actio personalis moritur cum persona, 
says common law, and she is sovereign. 
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Sourn Carouna.—J. J. Carpwe.t, Esq., was, on December 7, elected 
by the legislature, Chancellor, in place of David Johnson, Esq., who had 
recently been chosen Governor of the State. 





Marytanp.—Joun Jonnson, Esq., of Annapolis, has been commissioned 
Chancellor of Maryland. The new incumbent is pronounced by the National 
Intelligencer to be a “ man of intelligence, probity and experience, a man 
well known in the state councils, as of stern and unyielding integrity, dis- 
criminating, astute and industrious; in all things prudent, yet tolerant ; 
liberal, yet just.” We hope in our next number to give a biographical 
notice of his predecessor, the late Chancellor Bland. 





Pennsytvanta.—On December 15, 1846, Joun M. Reap, Esq., resigned 
his post as Attorney General of this State, and on December 17, Bensamin 
Cuameneys, Esq., of Lancaster, was appointed to fill the place thus va- 
cated. 





Nort Carouina.—Epwarp Sranty, Esq., was elected by the legislature 
on December 10, Attorney General for the constitutional term of three years. 





Detaware.—Danret Ropyey, Esq., whose death, at the advanced age of 
82, was recently noticed in the papers, was for many years prominently 
connected with the judicial and political history of the State of Delaware. 
After filling various stations of honour and trust in his native State—having 
for many years been Judge of the Court of Common Pleas— Governor of the 
State—member of the Senate of the United States, and of the House of Re- 
presentatives—and as a manand a citizen, valued and useful in every station 
he filled. In 1827, he withdrew from public life. He passed the remainder 
of his days, in the language of an eminent divine of the church to which he 
was attached, “in that retirement which he loved ;—but retired and domes- 
tic as his habits were, his conversation was still a source of pleasure and in- 
struction to the social circle, which he enlivened by the resources of a mind 
well stored with classic literature and various reading; and of a memory 
which embraced within its scope more extensive personal knowledge of the 
leading men and events of his native State for the last sixty years, than that 
of any man now living. It is, however, the recollections which hang around 
his domestic life which most endear his memory to his family and friends. 
It was in the domestic circle that the beautiful example of a long life, passed 
without reproach, was exhibited in brightest relief. Simple and unostenta- 
tious in his character—temperate and self-subdued—gentle in reproof, sym- 
pathizing and tender in affliction and distress—he lived amid the love and 
veneration of all who were connected with him.” 





Lovistana.—Jupegz Martin, whose death at a ripe old age has lately 
been brought to the notice of the profession, was a man whose peculiarities 
were as great as his talents were eminent. His judicial opinions fill not a 
few volumes of reports ; and his personal exploits would fill almost as many 
volumes of biography. Sixty years ago he started from his father’s home in 
Marseilles, with a knapsack on his back, and four hundred francs in his 
pocket ; and after having flitted through the West Indies in the gay plumage 
with which so sumptuous an outfit would invest him, he found himself, when 
at the age of twenty, without a cent in his pocket, and with only a little 
cheap finery on his back, landed on the shores of North Carolina, when, after 
having vainly attempted to organize a French Opera company, in which he 
was both buffo and everything else, he became apprentice to a printer. 
From being apprentice, however, he rose to suinsioal having, in three years, 
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by means of that singular facility for accumulation which he afterwards dis- 
played so fully, bought his master out. In Louisiana, where he afterwards 
moved, he combined the occupation of Judge, brick-yard manager, mail con- 
tractor, and publisher. It is said that on settling up his accounts with his 
partner in the brick-yard, after the lapse of nearly seven years, it was found 
that the personal expenses of his whole family—children, it is true, he had 
none—had not reached twenty-five cents per diem. Of his judicial history, 
we hope hereafter to give a full narrative; of his more mature personal his- 
tory, little more need be said, than that there are few men of his time who 
had lived poorer or died richer. His estate, which in a will of five lines he 
left to his brother, exceeded $400,000. 


ee 


New Jublications. 


A TReEaTIsE on THE Law or Partition, By Writ, IN PENNSYLVANIA, WITH 
a Dicest or STaruTes, AnD AN Appenpix OF Forms. By E. Spencer 
Mitter. Philadelphia, 1847, T. & J. W. Johnson. 


In our last number, we had the pleasure of calling the attention of the 
profession to the valuable work of Mr. Hood, on Orphans’ Court Practice. 
Closely connected with this subject, and filling a gap equally needed in our 
libraries, is Mr. Miller’s Treatise on the Law of Pertition ;—always a sub- 
ject involving important interests, and calling for the most minute and care- 
ful management upon the part of both bench and bar; it has assumed addi- 
tional weight since the act of 1846, conferring upon the courts of common 
law, jurisdiction which has hitherto been confined to the Orphans’ Court. 
The great looseness and variety of practice which has prevailed in the dif- 
ferent counties throughout the State, and the errors and imperfections in 
making up the records in partition, needs reforming ; and we testify most 
cheerfully to the value of Mr. Miller’s labours on this score, and trust that 
they will be appreciated by the profession. The arrangement of the work 
is excellent. The third part, on the Jurisdiction of Courts and Practice in 
Partition, covers nearly two hundred pages, and leaves nothing unsaid. The 
Index is full, and the Appendix of Forms not the least valuable part of the 
work, accurately and carefully prepared. 


Duntor’s Laws or THE Strate or PENNSYLVANIA, CHRONOLOGICALLY AR- 
RANGED, with Notes and References to the Decisions of the Supreme 
Court of this State. By James Dunuop, Esq. Philadelphia, T. & J. W. 
Johnson. 


Every one who has had occasion to examine how far a subsequent legis- 
lation affects provisions made by statute which it seeks to revise, correct or 
supply, has felt the importance of having a clear chronological arrangement 
of the laws on any particular subject. He who studies our revised code 
without knowing something of its history, will scarcely succeed in his task. 
For this reason, every Jawyer in extensive practice, possesses Judge Smith’s 
edition of the laws of Pennsylvania ; and we all-know that complete sets of 
the pamphlet laws command almost fabulous prices, and indeed can scarcely 
be procured at any price. 

With these views we are much pleased with the plan of Mr. Dunlop’s 
Digest. The laws are arranged in chronological order, and thus is presented 
a clear view of the progress which has been made from the settlement of 
the commonwealth. A copious index enables the student to discover with- 
out difficulty the Jast statutory provisions on any subject. We regard this 
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book as very valuable, as giving the means of comparison and illustration, 
an object not so easily attained perhaps by the other digests of laws now 
in use. We propose at a subsequent period to notice more fully the present 
work, both in its own relations, and in connection with the edition of Pur- 
don which is now passing through the press, but which our limits this month 
do not allow us to examine. 





Che Newville Case. 


The case of M‘Dermond v. Kennedy, as reported in our last number, has given 
rise to a review which was originally sent to us as a communication, and on our 
declining to publish it, was distributed generally among the profession in this city 
in a pamphlet form. Twelve pages of comment on a case occupying but eight, 
however interesting to those immediately concerned in the question to which it re- 
lates, might have been the subject of some complaint, not only to a large portion of 
our readers in this state, but to all of those out of it; and independently of the chief 
reason we assigned for its non-publication,—i. e., the fact of its partaking too much 
of the character of an attack on our good faith in reporting the particular case,—we 
may be pardoned for feeling some delicacy in recognizing the claims of a controversy 
which this month asserts the right of possessing one fourth of our pages, and the 
next month might by the same right insist upon the whole. 

We propose now to do what we offered the respectable and intelligent author of 
the Review to do at the outset; to set forth briefly the points in which he con- 
siders our report as defective, and to give in reply, with equal brevity, a statement 
of the principles on which the report, so far as those points are concerned, was con- 
structed. 

It was mentioned by us in a note to the report, (VI. Law Journal, p. 66,) 
that the case, “in consequence of a misapprehension at the time, as appears by a letter 
from the Chief Justice now before us, was not assigned after argument to any par- 
ticular judge for examination.” “The impression capable of being conveyed by this 
remark,” is the comment of the author of the review, “ is, that no consultation was 
held by the judges upon the case after it was argued ; that the practice of the court 
is to assign cases after argument to some particular judge for examination, and that 
this was not done in M‘Dermond v. Kennedy.” ‘That the statement given by us, 
is substantially the same as that contained in the Chief Justice’s letter, which was 
our authority, is not contested ; and as the letter in question was-placed by us in the 
hands of the author of the review for inspection, before the reception by us of his 
communication, the inference is that the “ impression cénveyed” by us was the 
same as that which we had ourselves received from the tribunal we jointly invoked. 
But our statement went merely to a single fact, that the case was not assigned to 
any particular judge for examination. Whether or no there was a consultation of 
the judges of the court, we were not informed ; it was a question concerning which 
we had not inquired, and on which we hazarded no opinion. All we did was to 
mention the reason stated to us for the non-insertion of the case in the regular re- 
ports, and in order to throw all the light on the subject we could obtain, we pro- 
ceeded to insert entire Mr. Brnney’s letter of August 20, 1846, in which the “ im- 
pression capable of having been conveyed” by the preceding three lines, was flatly 
negatived by authority, which the writer of the review certainly will not question. 
Perhaps, also, the statement which was made may derive additional weight from 
the fact that the report as a whole was submitted to the Chief Justice in the proof, 
and did not reach the press until it had received his assent. 

The report in the Law Journal, it is argued, has in several material items 
varied from the report made up by Mr. Warts, who was the reporter of the Su- 
preme Court at the time, and to whose authority it is intimated we should have 
yielded. Certainly, if from that accurate and able lawyer, any official report of 
M‘Dermond v. Kennedy had proceeded, we should not have attempted to have pub- 
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lished it at all. Such, however, is not the case. It is true a printed anonymous 
circular had been sent to us in November last, by a gentleman of this city, with a 
request that it should be transferred to our columns, but its tenor was such as to 
convince us that it had been committed tous by mistake ; that it was, as it purported 
to be, a letter addressed to another party, to whose discretion, and not to ours, the 
propriety of its publication was entrusted; and that even were it to be published at 
all, the organs in which it was to appear were so limited as to exclude us from the 
number. 
It was as follows :— 


Extract of Letter to Neville B Craig, Esq. 


“CARLISLE, AvausT 19, 1846. 

«“ There has been a great deal of interest excited in Philadelphia, on the subject of the power 
of the city to subscribe for stock to the Central Railroad. Mr. Binney’s opinion is adverse 
to the exercise of the power, The identical question was presented to our Supreme Court at 
May Term, 1839, and decided against the right of a corporation to subscribe to such an ob- 
ject. As the question is an interesting one, I send you a report of the case which I have 
made up, and which I suggest that you have published in one of the Pittsburgh papers.” 


It then proceeded to give a sketch of the case which we found on comparison 
with the paper-book to be so far correct, that we copied it in our pages entire, in- 
serting in addition the whole of the section of the act by which the borough of New- 
ville was incorporated, together with the body of Judge Reed’s charge, which in the 
circular was omitted. That Judge Reed's charge tells strongly for the views of the 
author of the review is confessed; and that in determining the powers of a creature 
of the legislature, it was right to publish the statute by which that creature was con- 
stituted, seems manifest. It is said, however, that in giving Judge Reed’s charge, 
the following passage was omitted. “ The plaintiff only acts: verdict of $2.10 in ac- 
cordaace with the understanding at the trial. The object, as stated, being merely to 
try the right. Excepted to by defendants. This bill sealed.” Now this was no 
part of the charge, but simply a memorandum of the judge of the result of the trial, 
which we had incorporated in the previous statement of the case. The only ma- 
terial point of doctrine it contains was, as he remarks, already stated, and is published 
by us in the charge. “ It is stated, too, on the notes by consent, that the main ob- 
ject of the action is to try the right. , The mere amount paid by the plaintiff is only 
asked as damages. The whole is two dollars and ten cents.” (VI. Law Journal, 
p. 72.) Having given thus much, we did not think it necessary to repeat, from the 
bill of exceptions, the incoherent and redundant minute in question. 

The only remaining point to be noticed is our neglect in not extracting from the 
letter to Mr. Craig, the declaration that “the identical question (with that of sub- 
scription) was presented to our Supreme Court at May Term, 1839, and decided 
against the right of a corporation to subscribe.” Putting aside the impropriety of 
quoting such a statement from a letter evidently not meant for the public eye, it 
struck us, that to define a case settled eight years ago by declaring it to be “ iden- 
tical” with one now in litigation, might be a summary method of settling the latter, 
but was an imperfect way of reporting the first. We thought it better, therefore, 
to let the profession judge of the identity of the precedent by publishing it in full, 
and leaving to their unassisted consideration any application it might invite. 

We have thus hastily stated the principles on which the report of M‘Dermond v. 
Kennedy was framed ; and in taking final leave of the subject, we have only to say 
in answer to the inquiry with which the review closes, that the only thing in our 
possession partaking of the character of “documents, or statements, or opinions,” 
showing the views of the Supreme Court on the premises, is the following passage in 
a letter from Mr. Watts, which we have received since the above was written. 

* CaRLisLe, DeceMBer 23, 1846, 

“Previously to the receipt of your letter of the 22nd inst, I had read the Law Journal re- 
port of M‘Dermond v. Kennedy. I have looked at it again, with a paper-book of the case 
and my own notes of the trial in my hand. I think the report a full and accurate one. 
Whatever [ may have thought with regard to the identity of this case with that which now 
so much interests the city of Philadelphia, so far as [ remember, I had it not in my mind to 
make any pudlic expression of it; and my letter to Mr. Craig, I need hardly say, was not in- 
tended to form any part of the report of the case, and doubtless he used it but to draw at- 
tention to the case itself.” 
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Digest of Cases. 


CASES DECIDED IN 1845 AND 1846 IN MASSACHUSETTS, NEW YORK, PENNSYL- 
VANIA, VIRGINIA, NORTH CAROLINA, AND SOUTH CAROLINA. 


BILLS OF EXCHANGE—(Continued from page 108.) 


25. Plaintiff purchased bills on London, at one hundred and eighty days’ 
sight, (not to be negotiated unless eastward of the Cape of Good Hope,) by 
giving his note at twelve months, on the maturity of which the amount was 
to be adjusted on certain stipulated terms. At the maturity of the note, 
the adjustment was made, and a new note calling for interest was given; 
which note, after several renewals, was paid voluntarily. Held, that the in- 
terest so paid could not be recovered. 1. Because he was bound to pay the 
notes at maturity, at all events. 2. Because he had only paid’ voluntarily, 
what he might have been compelled to pay by suit. Keene v. Bank U. S., 
2 Barr, 237. 

26. Evidence of mercantile usage, that the interest during such period, 
was for the benefit of the purchaser of the bills is inadmissible, as tending 
to alter the express agreement of the parties. Id. 

See Actions in General, 3, 6, 8.—Actions of Assumpsit, 6.—Banks, 1, 
4.—Contract, 10, 11, 16.—Bond, 6.—Courts, 2.—Limitations, 5, 8.—Set 
off, 1, 2.—Principal and Agent, 1.—Principal and Surety, 10, 11. 


BOND. 


1. Where A. by a penal bond stipulated that he would, by his last will 
and testament, devise a certain tract of land to C. S., in fee, and in fact de- 
vised to him the said land, but not in fee; held, that not having devised the 
land in fee simple, the condition of the bond was broken; and that the pro- 
per measures of damages, was the difference in value between an estate in 
absolute fee simple, and the estate devised, though the damages could 
nof exceed the penalty of the bond. Spruil vy. Davenport, 5 Ire. 145. 

2. The obliteration, by the holder of a bond of a payment endorsed in it, 
does not destroy the validity of the bond. Such an entry is no more than a 
receipt, and constitutes no partof the bond. Simms vy. Paschall, 5 Ire. 276. 

3. A bond taken by the Bank of the State of South Carolina, for a loan 
of money, is not illegal and void, because it is not secured by a mortgage, 
as prescribed in the charter. A contract with a corporation may be bind- 
ing on the parties, though it may be an abuse of the corporate powers, for 
which the corporation may be answerable to the government which created 
it. Bank v. Hammond, 1 Rich. 281. 

4. A bond to take the benefit of the insolvent laws, is not discharged by 
the act of July 12, 1842. M'Fadden v. Dilly, 2 Barr, 61. 

5. If the assignee of a bond fail to recover it from the obligor by reason 
of the consideration of it having failed before the assignment of it was made, 
he may recover back from the assignor the money he paid for the assign- 
me whether he holds his guaranty or not. Keuffelt v. Leber, 9 W. & 

. 93. 

6. A bond or note cannot be levied on and sold by the sheriff; nor will 
such sale and delivery pass any title. A note deposited in pawn, may be 
attached as a debt under an attachment and execution against the owner ; 
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but it is proper to return specifically what goods, &c., were attached. Per 
Rogers, J. Rhoads v. Megoniyal, 2 Barr, 38. 

7. A bond is not perfected until delivery ; hence, a mere signing on Sun- 
day does not render it void, if not delivered until the day following. Com- 
monwealth v. Kendig, 2 Barr, 448. 

8. Whether an official bond signed on Sunday, is void as to parties to be 
thereby protected, being strangers to the breach of the law; query. Jd. - 

See Bail, 5.—Contract, 9.—Debtor and Creditor, 15.—Evidence, 3. 
—Principal and Surety, 13. 


Booxs.—See Evidence, 21, 23, 24. Bripvcrs.—See Roads. 
Carrier.—See Bailment, 2. Cuancery.—See Equity. 
Cuatrets.—See Real and Personal Estate. 
~ Cuose in Action.—Scee Bills of Exchange, 3. 

Common Scuoois.—See Schools. 


CONSTABLE. 


1. Where in 1835, notes, the makers of which were proved to be solvent, 
were put in the constable’s hands for collection, and on the trial of an 
action for the breach of his bond, which action was brought in 1840, he 
failed to account for or produce the notes: held, that the court did right in 
instructing the jury that they might give in damages the whole amount of 
the notes. State v. Eskridge, 5 Ire. 411. 

2. To protect the officer from paying substantial damages for the failure 
to perform his duty, he must place the plaintiff in the same situation, in 
every respect, that he was when the agency was assumed. Id. 

3. A constable is not entitled to fees for travelling to serve a criminal 
warrant unless the service is actually made, though the party sought to be 
arrested cannot be found. Ex parte Wyles, 1 Den. 658. 

4. It seems the rule is universal, that an officer is not entitled to fees for 
travelling to serve process, unless the service is made. 

5. The sureties of a constable are only responsible, where an execution is 
delivered to him, in his official capacity, by the magistrate. Snapp v. Com- 
monwealth, 2 Barr, 49. 

6. To charge the surety, the action should be against the constable as 
such. Id. 

7. A return of “served” by a constable to an execution is insufficient ; 
and on a scire facias against the constable, and plea of “nul tiel record,” 
judgment was entered for the plaintiff Burkholder vy. Keller, 2 Barr, 51. 

See Criminal Law, 5.—Sheriff, 1. 


CONSTITUTIONAL LAW. 


1. The Act of Assembly of North Carolina, of 1840, chapter 30, entitled 
“ An Act to prevent free persons of colour from carrying fire arms,” is not 
unconstitutional. 

It is the settled construction of the constitution of the United States, that 
no limitations contained in that instrument upon the powers of government, 
extend to, or embrace the different states, unless they are mentioned, or it 
is expressed to be so intended. Free persons of colour in that state, are not 
to be considered as citizens in the largest sense of the term, or if they are, 
they occupy such a position in society as justifies the legislature in adopting 
a course of policy in its acts peculiar to them, so that it does not violate 
those great principles of justice which lie at the foundation of all laws. 
State y. Newson, 5 Ire. 250. 


























DIGEST OF CASES. 163 


2. Where an act of the legislature has received a construction, a reme- 
dial act will always be held to extend to future cases; and it seems the 
legislature have not the constitutional power by such acts, to impair or ef- 
fect rights acquired, or existing under such construction. Lambertson v. 
Hogan, 2 Barr, 22. 

3. Devise in trust, with power to the tenant for life to sell on irredeem- 
able ground rents, the tenant for life was authorized, by the Act of Assem- 
bly, to sell on redeemable ground rents payable to the trustees; the redemp- 
tion money also to be received by the trustees, to be invested under the 
direction of the Orphans’ Court, but the purchasers not bound to see to its 
application. The act is constitutional, and no objection can be made by a 
purchaser on that account. Sergeant v. Kuhn, 2 Barr, 393. 

4. A devise of land in trust for A. B. and C. for life, remainder to their 
respective children according to appointment ; and in default thereof equally 
among them, with cross remainders. A private act of the legislature au- 
thorized a sale on ground rents, redeemable or irredeemable ; the trustees 
giving security, on receipt of the money paid in redemption, to be applied 
according to the trusts in the will. Held, that the act was constitutional, 
and the court will enforce a contract of purchase from the trustees. Nor- 
ris v. Clymer, 2 Barr, 277. 

5. Under the constitution, a single judge is competent to hold a Court of 
Quarter Sessions when so directed by the legislature. Common. v. Martin, 
2 Barr, 244. 

6. The state is never presumed to have parted with one of its franchises, 
in the absence of conclusive proof of such an intention: hence, a license ac- 
corded by a public law to a riparian owner to erect a dam in the Susque- 
hanna river, and conduct the water upon his land for his own private pur- 
pose, is subject to any future provision which the state may make with 
regard to the navigation of the river; and if the state authorizes a compan 
to construct a canal which impairs the right of such riparian owner, he is 
not entitled to recover damages from the company. Susquehanna Canal 
Co. v. Wright, 9 W. & 8. 9. ° 

7. The acts of April 12, 1842, and March 11, 1843, relative to tax sales, 
have no effect on cases already adjudicated; for explanatory acts cannot 
alter or impair vested rights; they are to be so construed as to affect future 
cases under doubtful statutes. Lambertson v. M‘Clelland, et al., 2 Barr, 22. 


CONTRACT. 


1. Ifa debtor who has assigned his property in trust for the payment of 
such of his creditors, as shall become parties to the assignment, and thereby 
release their demands, induces one of his creditors to become a party to the 
assignment, by a promise to pay his demand in full, though it should not be 
so paid from the proceeds of the assigned property, such promise is fraudu- 
lent and void. Ramsden v. Edgarton, 8 Met., 227. 

2. Where a party has been led to enter into a contract by the fraud of 
the other party, he may upon discovery of the fraud, rescind the contract and 
recover whatever he has advanced upon it, provided he does so at the ear- 
liest moment after he has knowledge of the fraud, and returns whatever he 
has received upon it. Masson v. Bouet, 1 Den. 69. 

3. Stock borrowed to be returned at specified times, and dividends to be 
paid in lieu of interest. The stock is not returned at the time specified, 
but the borrower continues to pay the dividends for some time after. The 
lender may, under the circumstances, claim the value of the stock at the 
time the borrower ceased to pay the dividends, with interest from that time. 
Enders v. Board of Public Works, 1 Gratt. 364. 

4. The general rule as to all executory contracts, is the value of the 
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article . the time it should have been delivered, with interest from that 
time. Id. 

5. In a case between vendor and vendee of real estate, where the latter 
being entitled to a conveyance in fee simple, demanded it of the vendor, who 
offered him a perpetual lease reserving rent, and refused to give any other ; 
held, that the vendee might prosecute at once on the agreement, without 
waiting to have a conveyance prepared, and presenting himself to receive 
it. Foote vy. West, 1 Den. 544. 

6. Where the thing agreed to be conveyed was a pew in a church, 
which church had been built pursuant to articles of subscription, by the 
terms of which the pews were all leased in perpetuity subject to an annual 
rent, and the religious society gave no other title to pews, although it ap- 
peared that at the time of the agreement the plaintiff had knowledge of 
these facts, it was held, notwithstanding, that he was not bound to accept 
such lease as a performance of the defendant’s agreement. Id. 

7. The rule as to interest payable on debts is regulated by the law of the 
country in which the contract is made, the law presuming that the contract 
is to be executed there, unless the parties stipulate otherwise. Arrington 
v. Gee, 5 Ire. 590. 

8. A contract payable generally, naming no place of payment, is to be 
taken to be payable at the place of contracting the debt, and not where the 
domicil of the creditor may be. Id. 

9. A bond taken simply tosecure the performance of a contract, wherever 
it may be executed, must bear the same interest as the original contract, 
unless it be otherwise expressed on the face of the bond. Id. 

10. Where the holder of a mortgage assigned it to a third party, and 
afterwards received from the mortgagor his promissory note, for interest 
in arrear on that security. eld, that the note was void for want of a con- 
sideration. Gillett v. Campbell, 1 Den. 520. 

11. It was for the plaintiff to show, if he could, that the amount of the 
note had been applied to the mortgage debt. Id. 

12. A contract of conipromise between the reputed father and mother of 
an illegitimate child, by which the former agreed to pay a stipulated sum 
for the lying in expenses of the mother, and for raising the child, is not 
founded upon such an illegal consideration as will avoid it; nor will the 
subsequent death of the child relieve the father from the payment of any 
part of the stipulatedsum. Maurer. v. Mitchell, 9 W. & 8. 69. 

13. A. and B. contracted to purchase three tracts, C. D. and E., and 
in consideration of services by B., which were rendered, A. agreed to 
sell C. and D., and after deducting expenses, to pay one half of the proceeds 
to B., and to convey one half of E. to such person as he should name, cost 
and expenses to be deducted from the proceeds of the other two tracts. On 
the sale of these, less was received than had been expended by A. Held, 
that B., having performed his services, was entitled, under the contract, to 
a conveyance without regard to the profit or loss on the sale of the other 
two. Aletimus vy. Elliot, 2 Barr, 62. 

14. “Further forbearance” as the consideration of a guaranty is construed 
to mean forbearance for a convenient or reasonable time, taking into view 
in its computation as one element, the period which had theretofore been 
permitted to elapse without enforcing payment; and what is a reasonable 
or convenient time the court must determine. Caldwell vy. Heitshu, 9 W. 
& 8. 51. 

15. An agreement by a shipper, with the captain, that he shall be inter- 
ested to the extent of $5000 in the profit and loss of the shipments, give no 
special or general property in the goods, but a mere right to participate in 
the profits. Fleming v. Bevan, 2 Barr, 408. 

















